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R68. Agricultureand Food, Plant Industry.
R68-2. Utah Commercial Feed Act Governing Feed.
R68-2-1. Authority.

Promulgated under authority of Section 4-12-3.

R68-2-2. Definition and Terms.

A. The names and definitions for commercial feeds shall
be the Official Definition of Feed Ingredients adopted by the
Association of American Feed Control Officials, except asthe
Commissioner designates other wisein specific cases.

B. Theterms used in reference to commercial feeds shall
be the Official Feed Terms adopted by the AAFCO, except as
the Commissioner designates otherwise in specific cases.

C. Thefollowing commodities are declared exempt from
the definition of commercial feed, under the provisions of
Section 4-12-2: hay, straw, stover, silages, cobs, husks, and
hulls when unground and when not mixed or intermixed with
other materials: provided that these commodities are not
adulterated within the meaning of Section 4-12-2.

R68-2-3. Registration of Products.

A. All commercial feedsand feed ingredients except those
specifically exempted herein shall be officially registered
annually with the Utah Department of Agriculture and Food.

1. Application for registration shall be made to the
Department upon forms prescribed and provided by the
Department and the applicant shall furnish all information
requested thereon, being totally responsiblefor the accuracy and
completeness of all required information.

2. A registration fee per product, determined by the
department pursuant to Subsection 4-2-2(2) shall be paid by the
applicant annually.

3. Each registration is renewable for a period of one year
upon payment of theannual renewal fee per product, determined
by the department pursuant to Subsection 4-2-2(2) which shall
be paid on or before December 31 of each year. If the renewal
of acommercia feed or feed ingredient registration is not filed
prior to January 1 of any oneyear, an additional fee of $5.00 per
product shall be assessed and added to the original registration
fee and shall be paid by the applicant before the registration
renewal for that commercial feed or feed ingredient shall be
issued.

4. Whenever the name of a feed product is changed or
there are changesin the product ingredients, a new registration
shall be required. Other labeling changes shall not require
registration, but theregistrant shall submit copiesof al changes
to the Department as soon as they are effective. A reasonable
time may be permitted to dispose of properly labeled stocks of
the old product.

B. Any personwho distributes customer-formul afeed shall
obtain a permit annualy from the Department before
distribution of such feeds.

1. Application for a customer-formula feed distribution
permit shall be made to the Department upon forms prescribed
and furnished by the Department accompanied by the annual
renewal fee of $50.00.

2. Each renewal fee shall be paid on or before December
31 of each year. If the renewal fee for customer-formula feed
distribution permit is not filed prior to January 1 of any one

year, an additiona fee of $5.00 shall be assessed and added to
theoriginal permit fee and shall be paid by the applicant before
the permit shall be issued.

R68-2-4. Commercial Feed Labeling.

Commercial feed, other than customer-formulafeed, shall
be labeled with the information prescribed in this rule on the
principal display panel of the product in the following genera
format.

A. Net weight.

B. Product name and brand nameif any.

C. If adrugisused:

1. The word "medicated" shall appear directly following
and below the product name in type size no smaller than one-
half the type size of the product name.

2. The purpose of medication (claim statement).

3. An active drug ingredient statement listing the active
drug ingredients by their established name and the amount in
accordance with Subsection R68-2-7-D.

4. The required directions for use and precautionary
statements or reference to their location if the detailed feeding
directions and precautionary statements required by Section
R68-2-9, appear elsewhere on the label.

D. Purpose statement

1. The statement of purpose shall contain the specific
species and animal class(es) for which the feed is intended.

2. The manufacturer shall haveflexibility in describing in
more specific and common language the defined animal class,
specie and purpose while being consistent with the category of
animal class defined, which may include but not limited to
including the weight range(s), sex or ages of the animal(s) for
which the feed is manufactured.

3. The purpose statement may be excluded from the label
if the product name includes a description of the species and
animal class(es) for which the product isintended.

4. The purpose statement of a premix for the manufacture
of feed may exclude the animal class and species and state "For
Further Manufacture of Feed" if the nutrients contained in the
premix are guaranteed and sufficient for formulation into
various anima species feeds and premix specification are
provided by the end user.

5. The purpose statement of a single purpose ingredient
blend, such as a blend of animal protein products, milk
products, fat products, roughage products or mol asses products
may excludetheanimal classand speciesand state "For Further
Manufacture of Feed" if the label guarantees of the nutrients
contained in the single purpose nutrient blend are sufficient to
provide for formulation into various animal species feeds.

E. The guaranteed analysis of the feed shall include the
following items, unlessexemptedin Section R68-2-4, andinthe
order listed:

1. Minimum percentage of crude protein.

2. Maximum or minimum percentageof equivalent protein
from non-protein nitrogen as required in Section R68-2-7.

3. Minimum percentage of amino acids when required by
animal class or specie.

4. Minimum percentage of crude fat.

5. Maximum percentage of crude fiber.

6. Maximum percentage of acid detergent fiber when



UAC (Asof May 1, 2000)

Printed: May 4, 2000

Page 2

required by animal class or specie.

7. Maximum percentage of moisturein pet foods.

8. Minerals, to include, in the following order: (a)
minimum and maximum percentages of calcium (Ca), (b)
minimum percentage of phosphorus (P), (c) minimum and
maximum percentages of salt (NaCl) and sodium, and (d) other
minerals.

9. Vitaminsin such termsas specified in Section R68-2-7.

10. Total sugars as invert on dried molasses products or
products being sold primarily for their sugar content.

11. Other required and voluntary guaranteesshould follow
in a general format such that the units of measure used to
express guarantees (percentage, parts per million, International
Units, etc.) arelisted in a sequence which provides aconsistent
grouping of the units of measure.

12. Exemptions.

a Guaranteesfor mineralsare not required when thereare
no specificlabel claimsand when the commercial feed contains
lessthan 6 1/2% of Calcium, Phosphorus, Sodium and Chloride
and does not serve as a principa source of that mineral to the
animal.

b. Guarantees for vitamins are not required when the
commercial feedisneither formulated for nor represented in any
manner as a vitamin supplement.

c. Guaranteesfor crude protein, crude fat, and crude fiber
are not required when the commercial feed is intended for
purposes other than to furnish these substances or they are of
minor significance relating to the primary purpose of the
product, such asdrug premixes, mineral or vitamin supplements,
and molasses.

F. Feed ingredients, collective terms for the grouping of
feed ingredients, or appropriate statements.

1. The name of each ingredient as defined in the Official
Publication of the Association of American Feed Control
Officials, common or usual name, or one approved by the
Commissioner.

2. Collective termsfor the grouping of feed ingredients as
defined inthe Official Definitionsof Feed I ngredientspublished
in the Official Publication of the Association of American Feed
Control Officiasin lieu of theindividua ingredients; provided
that:

a. When acollectivetermfor agroup of ingredientsisused
on the label, individual ingredients within that group shall not
be listed on the label.

b. The manufacturer shall provide the feed control
officials, upon request, with a list of individua ingredients,
within a defined group, that are or have been used at
manufacturing facilities distributing in or into the state.

3. Theregistrant may affix the statement, "Ingredients as
registered with the State" in lieu of the ingredient list on the
label. The list of ingredients must be on file with the
Department. This list shall be made available to the feed
purchaser upon request.

G. Name and principa mailing address of the
manufacturer, registrant, or person responsible for distributing
the feed.

H. Thelot number or batch number shall be on each label
and may be the date the feed product was manufactured.

I. Commercial Livestock Feed Labeling requirements.

1. Swine formula feeds.

Animal classes: Pre-starter - 2 to 11 pounds, Starter - 11 to
44 pounds, Grower - 44 to 110 pounds, Finisher (market) 110
to 242 pounds, gilts, sows and adult boars, |actating gilts and
SOWS.

Guaranteed Anaysis, Swine complete feeds and
supplements, (all animal classes).

Minimum percentageof crudeprotein, lysineand crudefat.
Maximum percentage of crude fiber. Minimum and maximum
percentage of calcium. Minimum percentage of phosphorus.
M inimum and maximum percentage of salt (if added). Minimum
and maximum percentage of total sodium shall be guaranteed
only when total sodium exceedsthat furnished by the maximum
salt guarantee. Minimum selenium in parts per million (ppm).
Minimum zinc in parts per million (ppm).

2. Poultry Feeds, Layers, Broilers, and Turkeys.

Animal classes:

a Layers. - chickensthat are grown to produce eggs for
food, i.e., table eggs. Starting/growing - from day of hatch to
approximately 10 weeks of age. Finisher - from approximately
10 weeks of age to time first egg is produced. (Approximately
20 weeksof age). Laying - fromtimefirst eggislaid throughout
the time of egg production. Breeders - chickens that produce
fertile eggs for hatch replacement layers to produce eggs for
food, table eggs, from time first egg is laid throughout their
reproductive cycle

b. Broilers - chickens that are grown for human food.
Starting/growing - from day of hatch to approximately 5 weeks
of age. Finisher - from approximately 5 weeks of age to market
(42- to 52 days). Breeders - hybrid strains of chickens whose
offspring are grown for human food, (broilers), any age and
either sex.

c. Broilers, Breeders- chickenswhose offspring are grown
for human food (broilers). Starting/growing - from day of hatch
until approximately 10 weeks of age. Finishing - from
approximately 10 weeks of age to time first egg is produced,
approximately 20 weeks of age. Laying - fertile egg producing
chickens (broilers/roasters) from day of first egg throughout the
time fertile eggs are produced.

d. Starting/growing - Turkeys that are grown for human
food from day of hatch to approximately 13 weeks of age
(females)and 16 weeks of age (males). Finisher - Turkeys that
are grown for human food, females from approximately 13
weeks of age to approximately 17 weeks of age; males from 16
weeks of age to 20 weeks of age, (or desired market weight).
Laying - Femal eturkeysthat are producing eggs; fromtimefirst
egg is produced, throughout the time they are producing eggs.
Breeder - Turkeys that are grown to produce fertile eggs, from
day of hatch to time first egg is produced (approximately 30
weeks of age), both sexes.

Guaranteed analysis. Poultry complete feeds and
supplements. (all animal classes): Minimum percentageof crude
protein, lysine, methionine and crude fat. Maximum percentage
of crudefiber. Minimum and maximum percentage of calcium.
Minimum percentage of phosphorus. Minimum and maximum
percentage of sdt (if added). Minimum and maximum
percentage of total sodium shall be guaranteed only when total
sodium exceeds that furnished by the maximum salt guarantee.

3. Beef cattleformulafeeds: Animal classes; calves, birth
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to weaning. Cattle on Pasture (may be specific as to
reproduction stage; e.g. stocker, feeder, replacement heifers,
brood cows, bulls, etc.)

a Guaranteed anaysis, Beef complete feeds and
supplements, (all animal classes). Minimum percentage of crude
protein. Maximum percentage of equivalent crude protein from
non-protein nitrogen (NPN) when added. Minimum percentage
of crudefat. M aximum percentage of crudefiber. Minimumand
maximum percentage of calcium. Minimum percentage of
phosphorus. Minimum and maximum percentage of salt (if
added). Minimum and maximum percentage of total sodium
shall be guaranteed only when total sodium exceeds that
furnished by the maximum salt guarantee. Minimum percentage
of potassum. Minimum vitamin A, other than precursors of
vitamin A, in International Units per pound (if added).

b. Guaranteed analysis, Beef minera feeds (if added).
Minimum and maximum percentage of calcium. Minimum
percentage of phosphorus. Minimum and maximum percentage
of salt. Minimumand maximum percentage of total sodiumshall
be guaranteed only when total sodium exceedsthat furnished by
the maximum salt guarantee.  Minimum percentage of
magnesium. Minimum percentage of potassium. Minimum
copper, sedlenium, and zinc in parts per million (PPM).
Minimum vitamin A, other than precursors of vitamin A in
International Units per pound.

4. Dairy formulafeeds: Animal classes; Veal milk replacer
- milk replacer to befed for veal production. Herd milk replacer
- milk replacer to be fed for herd replacement calves. Starter -
approximately 3 days to 3 months. Growing heifers, bull, and
dairy beef, (a) grower 1 - 3 months to 12 months of age, (b)
grower 2 - more than 12 months of age. Lactating dairy cattle.
Non-lactating dairy cattle.

a Guaranteed anaysis; Veal and herd replacement milk
replacer. Minimum percentage of crude protein and crude fat.
Maximum percentage of crude fiber. Minimum and maximum
percentage of calcium. Minimum percentage of phosphorus.
Minimum vitamin A, other than precursors of vitamin A, in
International Units per pound (if added).

b. Guaranteed analysis: Dairy cattle complete feeds and
supplements; Minimum percentage of crude protein. Maximum
percentage of non-protein nitrogen (NPN) when added.
Minimum percentage of crude fat. Maximum percentage of
crudefiber. Maximum percentage of acid detergent fiber (ADF).
Minimum and maximum percentage of calcium. Minimum
percentage of phosphorus. Minimum selenium in parts per
million (PPM). Minimum vitamin A, other than precursors of
vitamin A, in International Units per pound

c. Guaranteed analysis: Dairy mixing and pasture mineral
with vitamins (if added). Minimum and maximum percentage of
calcium. Minimum percentage of phosphorus. Minimum and
maximum percentage of sat. Minimum and maximum
percentage of total sodium shall be guaranteed only when total
sodium exceeds that furnished by the maximum guarantee.
Minimum percentage of magnesium. Minimum percentage of
potassium. Minimum selenium in parts per million (ppm).
Minimum vitamin A, other than the precursors of vitamin A, in
International Units per pound.

5. Equine formula feeds: Animal classes, Foa, Mare,
Breeding, Maintenance. Guaranteed analysi s, Equine complete

feeds and supplements (all animal classes). Minimum
percentageof crude protein and crudefat. Maximum percentage
of crude fiber. Minimum and maximum percentage of calcium.
Minimum percentage of phosphorus. Minimum copper,
selenium and zincin partsper million (ppm). Minimum vitamin
A, other than the precursors of vitamin A, in Internationa Units
per pound (if added). Guaranteed analysis for Equine Minera
Feeds (all animal classes). Minimum and maximum percentage
of calcium, minimum percentage of phosphorus, minimum and
maximum percentage of salt (if added), minimumand maximum
percentage of sodium shall be guaranteed only when the tota
sodium exceeds that furnished by the maximum salt guarantee.
Minimum copper, seleniumand zinc in partsper million (ppm),
minimum vitamin A, other than precursors of vitamin A, in
International Units per pound (if added)

6. Goat and Sheep formulafeeds. Animal classes; starter,
grower, finisher, breeder, lactating. Guaranteed analysis; Goat
and Sheep compl ete feeds and supplements (all animal classes).
Minimum percentage of crude protein. Maximum percentage of
equivalent crudeprotein from non-protein nitrogen (NPN) when
added. Minimum percentage of crudefat. Maximum percentage
of crude fiber. Minimum and maximum percentage of calcium.
Minimum percentage of phosphorus. Minimum and maximum
percentage of salt (if added). Minimum and maximum
percentage of total sodium shall be guaranteed only when total
sodium exceeds that furnished by the maximum salt guarantee.
Minimum and maximum copper in parts per million (PPM) (if
added, or if total copper exceeds 20 ppm). Minimum selenium
in parts per million (ppm). Minimum vitamin A, other than
precursors of vitamin A, in International Units per pound (if
added).

7. Duck and Geese formulafeeds: Animal classes; Ducks,
starter - 0 to 3 weeks of age, grower - 3 to 6 weeks of age,
finisher - 6 weeks to market, breeder/devel oper- 8 to 19 weeks
of age, breeder-22 weeks to end of lay. Geese, starter-0 to 4
weeks of age, grower-4 to 8 weeks of age, finisher-8 weeks to
market, breeder/developer-10 to 22 weeks of age, breeder-22
weeks to end of lay. Guaranteed anaysis: duck and geese
complete feeds and supplements (for all anima classes).
Minimum percentage of crude protein and crude fat. Maximum
percentage of crude fiber. Minimum and maximum percentage
of calcium. Minimum percentage of phosphorus. Minimum and
maximum percentageof salt (if added). Minimum and maximum
percentage of total sodium shall be guaranteed only when total
sodium exceeds that furnished by the maximum salt guarantee.

8. Fish complete feeds and supplements. Animal species
shall bedeclared in lieu of animal class; trout, catfish, and other
species. Guaranteed analysis. fish complete feeds and
supplements; Minimum percentage of crude protein and crude
fat. Maximum percentage of crude fiber. Minimum percentage
of phosphorus.

9. Rabbit completefeedsand supplements. Animal classes,
grower-4 to 12 weeks of age, breeder-12 weeks of age and over.
Guaranteed analysis, Rabbit compl etefeedsand supplements(all
animal classes). Minimum percentage of crude protein and
crude fat. Minimum and maximum percentage of crude fiber
(the maximum crude fiber shall not exceed the minimum by
more than 5.0 units). Minimum and maximum percentage of
calcium. Minimum percentage of phosphorus. Minimum and
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maxi mum percentageof salt (if added). Minimum and maximum
percentage of total sodium shall be guaranteed only when total
sodium exceeds that furnished by the maximum salt guarantee.
Minimum vitamin A, other than precursors of vitamin A, in
International Units per pound (if added).

10. Other feeds shall include the following items in the
order listed (unlessexempted). Therequired guaranteesof grain
mixtures with or without molasses and feeds other than those
described shall include the following items, unless exempted
and in the order listed: Animal class(es) and species for which
the product is intended. Guaranteed anaysis; Minimum
percentage of crude protein. Maximum or minimum percentage
of equivalent protein from non-protein nitrogen as required.
Minimum percentage of crude fat. Maximum percentage of
crude fiber. Mineras in formula feeds, to include in the
following order. Minimum and maximum percentages of
calcium. Minimum percentage of phosphorus. Minimum and
maximum percentageof salt (if added). Minimum and maximum
percentage of total sodium shall be guaranteed only when total
sodium exceeds that furnished by the maximum salt guarantee,
other mineral.

J. A vignette, graphic, or pictorial representation of a
product on a pet food label shall not misrepresent the contents
of the package.

1. Theuse of the word "proven” in connection with label
claims for a pet food is improper unless scientific or other
empirical evidence establishing the claim represented as
"proven” is available.

K. No statement shall appear upon the label of a pet food
which makes fal se or misleading comparisons between that pet
food and any other pet food.

L. Personal or commercial endorsements are permitted on
pet food labels where said endorsements are factual and not
otherwise mideading.

M. When a pet food is enclosed in any outer container or
wrapper which is intended for retail sale, all required label
information must appear on such outside container or wrapper.

N. The words "Dog Food," "Cat Food," or similar
designations must appear conspicuously upon the principal
display panels of the pet food labels.

O. Thelabel of apet food shall not contain an unqualified
representation or claim, directly or indirectly, that the pet food
therein contained or arecommended feeding thereof isor meets
therequisites of acomplete, perfect scientific or balanced ration
for dogs or cats unless such product or feeding:

1. Containsingredientsin quantities sufficient to provide
the estimated nutrient requirementsfor all stagesof thelife of a
dog or cat, as the case may be, which have been established by
a recognized authority on anima nutrition, such as the
Committee on Animal Nutrition of the National Research
Council of the National Academy of Sciences or,

2. Contains acombination of ingredients which when fed
to a normal anima as the only source of nourishment will
provide satisfactorily for fertility of females, gestation and
lactation, norma growth from weaning to maturity without
supplementary feeding, and will maintain the normal weight of
an adult animal whether working or at rest and has had its
capabilitiesin this regard demonstrated by adequate testing.

P. Labelsfor productswhich arecompounded for or which

are suitable for only alimited purpose (i.e., aproduct designed
for thefeeding of puppies) may contain representationsthat said
pet food product or recommended feeding thereof, is or meets
therequisitesof acomplete, perfect, scientific or balanced ration
for dogs or cats only:

1. In conjunction with astatement of alimited purposefor
which the product isintended or suitable (as, for example, inthe
statement 'a complete food for puppies). Such representations
and such required qualification therefore shall bejuxtaposed on
the same panel and in the same size, style and color print; and

2. Such qualified representations may appear on pet food
labels only if:

a. Thepet food containsingredientsin quantitiessufficient
to satisfy the estimated nutrient requirements established by a
recognized authority on animal nutrition, such asthe Committee
on Animal Nutrition of the National Research Council of the
National Academy of Sciences for such limited or qualified
purpose; or

b. The pet food product contains a combination of
ingredientswhich when fed for such limited purposewill satisfy
the nutrient requirements for such limited purpose and has had
its capabilitiesin this regard demonstrated by adequate testing.

Q. Except as specified by Section R68-2-6, the name of
any ingredient which appears on the label other than in the
product name shall not be given undue emphasis so asto create
theimpression that such an ingredient is present in the product
inalarger anount than isthefact, and if the names of morethan
one such ingredient are shown, they shall appear in the order of
their respective predominance by weight in the product.

R68-2-5. Customer-Formula Feed L abeling.

A. Customer-formulafeed shall be accompanied with the
following prescribed information shown on label, invoice,
delivery ticket, or other shipping document:

1. The name and address of the manufacturer.

2. The name and address of the purchaser.

3. Thedate of sale or ddlivery.

4. The customer-formula feed name and brand name if
any.

5. The product name and net weight of each registered
commercia feed and each other ingredient used in the mixture.

6. If adrug-containing product is used:

a The purpose of the medication (claim statement).

b. Theestablished name of each activedrugingredient and
the level of each drug used in the final mixture expressed in
accordance with Section R68-2-7.

c. Thedirections for use and precautionary statements as
required by Section R68-2-9.

R68-2-6. Brand and Product Names.

A. Thebrand or product name must be appropriate for the
intended use of the feed and must not be misleading. If the
name indicates the feed is made for a specific use, the character
of the feed must conform therewith. A mixture labeled "Dairy
Feed," for example, must be suitable for that purpose.

B. Commercial, registered brand or trade names are not
permitted in guarantees of ingredient listings and only in the
product name of feeds produced by or for the firm holding the
rights to such aname.
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C. The name of a commercial feed shall not be derived
from one or more ingredients of a mixture to the exclusion of
other ingredients and shall not be one representing any
components of amixture unless all componentsareincluded in
the name; provided, that if any ingredient or combination of
ingredients is intended to impart a distinctive characteristic to
the product which is of significance to the purchaser, the name
of that ingredient or combination of ingredients may be used as
apart of the brand name or product name if the ingredient or
combination of ingredients is quantitatively guaranteed in the
guaranteed analysis, and the brand or product name is not
otherwise false or misleading.

D. The word "protein” shall not be permitted in the
product name of a feed that contains added non-protein
nitrogen.

E. When the name carries a percentage value, it shall be
understood to signify protein and/or equivalent protein content
only, even though it may not explicitly modify the percentage
with the word "protein”; provided, that other percentage values
may be permitted if they are followed by the proper description
and conform to good labeling practice. Digital numbers shall
not be used in such a manner as to be misleading or confusing
to the customer.

F. Single ingredient feeds shall have a product name in
accordance with the designated definition of feed ingredients as
recognized by the Association of American Feed Control
Officials unless the Commissioner designates otherwise.

G. Theword "vitamin," or a contraction thereof, or any
word suggesting vitamin can be used only in the name of afeed
which is represented to be a vitamin supplement, and which is
|abeled with the minimum content of each vitamin declared, as
specified in Section R68-2-7.

H. Theterm"mineralized" shall not be used in the name of
afeed except for "TRACE MINERALIZED SALT." When so
used, the product must contain significant amounts of trace
minerals which are recognized as essential for animal nutrition.

I. The term "meat” and "meat by-products’ shall be
qudified to designate the animal from which the meat and meat
by-productsisderived unlessthe meat and meat by-productsare
made from cattle, swine, sheep and goats.

J. No flavor designation shall be used on a pet food |abel
unless the designated flavor is detectable by a recognized test
method, or is one, the presence of which, provides a
characteristic distinguishableby thepet. Any flavor designation
on apet food label must either conform to the name of its source
asshown in theingredient statement or theingredient statement
shall show the source of its flavor. The word flavor shall be
printed in the same size type and with an equal degree of
conspi cuousness astheingredient term(s) fromwhich theflavor
designationisderived. Distribution of pet food employing such
flavor designation or claims on the labels of the product
distributed by them shall, upon request, supply verification of
the designated or claimed flavor to the appropriate control
official.

K. The designation "100%" or "All" or words of similar
connotation shall not be used in the brand or product name of a
pet food if it contains more than one ingredient. However, for
the purpose of this provision, water sufficient for processing,
required decharacterizing agents and trace amounts of

preservatives and condiments shall not be considered
ingredients.

L. Thename of the pet food shall not be derived from one
or moreingredients of amixture of apet food product unlessall
components or ingredients are included in the name except as
specified by Subsections R68-2-6-J, M or N; provided that the
name of an ingredient or combination of ingredients may be
used as a part of the product nameif:

1. theingredient or combination of ingredientsis present
in sufficient quantity to impart adistinctive characteristic to the
product or is present in amounts which have amaterial bearing
upon the price of the product or upon acceptance of the product
by the purchaser thereof; or

2. itdoesnot constitute arepresentation that theingredient
or combination of ingredients is present to the exclusion of
other ingredients; or

3. itisnot otherwise false or misleading.

M. When an ingredient or a combination of ingredients
derived from animals, poultry, or fish constitutes 95% or more
of the total weight of all ingredients of a pet food mixture, the
name or names of such ingredient(s) may form a part of the
product name of the pet food; provided, that where more than
one ingredient is part of such product name, then all such
ingredient names shall bein the samesize, styleand color print.

N. When an ingredient or a combination of ingredients
derived from animals, poultry or fish constitutes at least 25%
but less than 95% of the total weight of all ingredients of a pet
food mixture the name or names of such ingredient or
ingredients may form a part of the product name of the pet food
only if the product name also includes a primary descriptive
term such as"meatbalIs" or "fishcakes" so that the product name
describes the contents of the products in accordance with an
established law, custom or usage or so that the product nameis
not misleading. All such ingredient names and the primary
descriptive term shall bein the same size, style and color print.

O. Contractions or coined names referring to ingredients
shall not be used in the name of a pet food unless it is in
compliance with Subsections R68-2-6-J, L, M and N.

R68-2-7. Expression of Guarantees.

A. The guarantees for crude protein, equivalent protein
from non-protein nitrogen, crude fat, crude fiber and mineral
guarantees, (when required) will be in terms of percentage.

B. Commercial feeds containing 6 1/2% or more Calcium,
Phosphorus, Sodium and Chloride shal include in the
guaranteed analysis the minimum and maximum percentages of
calcium (Ca), the minimum percentage of phosphorus (P), and
if salt is added, the minimum and maximum percentage of salt
(NaCl). Minerals, except sat (NaCl), shal be guaranteed in
terms of percentage of the element. When calcium and/or salt
guarantees are given in the guaranteed analysis such shall be
stated and conform to the following:

1. When the minimum is 5.0% the maximum shall not
exceed the minimum by more than one percentage point.

2. When the minimum is above 5.0% the maximum shall
not exceed the minimum by more than 5 percentage points.

C. Guarantees for minimum vitamin content of
commercia feeds and feed supplements, when made, shall be
stated on the label in milligrams per pound of feed except that:
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1. Vitamin A, other than precursors of vitamin A, shall be
stated in International or USP units per pound.

2. Vitamin D, in productsoffered for poultry feeding, shall
be stated in International Chick Units per pound.

3. Vitamin D for other uses shall be stated in International
or USP units per pound.

4. Vitamin E shall be stated in International or USP Units
per pound.

5. Guarantees for vitamin content on the label of a
commercial feed shall state the guarantee as true vitamins, not
compounds, with the exception of the compounds, Pyridoxine,
Hydrochloride, Choline Chloride, Thiamine, and d-Panto-thenic
Acid.

6. Oilsand premixes containing vitamin D or both may be
labeled to show vitamin content in terms of units per gram.

D. Guaranteesfor drugsshall be stated in terms of percent
by weight.

1. Antibiotics present at less than 2,000 grams per ton
(total) of commercial feed shall be stated in grams per ton of
commercial feed.

2. Antibiotics present at 2,000 or more grams per ton
(total) of commercial feed shall be stated in grams per pound of
commercial feed.

3. Labels for commercia feeds containing growth
promotion and/or feed efficiency levelsof antibiotics, which are
to be fed continuously as the sole ration, are not required to
make quantitative guarantees except as specifically noted in the
Federa Food Additive Regulation for certain antibiotics,
wherein, quantitative guarantees are required regardless of the
level or purpose of the antibiotic.

4. Theterm"milligramsper pound" may be used for drugs
or antibiotics in those cases where a dosage is given in
"milligrams" in the feeding directions.

E. Commercia feeds containing any added non-protein
nitrogen shall be labeled as follows:

1. For ruminants.

a.  Complete feeds, supplements, and concentrates
contai ningadded non-protein nitrogen and contai ning morethan
5% protein from natural sources shall be guaranteed asfollows:

Crude Protein, minimum, (%)

(Thisincludes not more than (%) equivalent

protein from non-protein nitrogen).

b. Mixed feed concentrates and supplements containing
lessthan 5% protein from natural sources may be guaranteed as
follows:

Equivaent Crude Protein from Non-Protein Nitrogen,

minimum, (%)

c. Ingredient sourcesof non-protein nitrogen such asUrea,
Di-Ammonium Phosphate, Ammonium Polyphosphate Sol ution,
Ammoniated Rice Hulls, or other basic non-protein nitrogen
ingredients defined by the Association of American Feed
Control Officials shall be guaranteed as follows:

Nitrogen, minimum, (%)

Equivaent Crude Protein from Non-Protein Nitrogen,

minimum, (%)

2. For non-ruminants.

a.  Complete feeds, supplements and concentrates
containing crudeprotein fromall forms of non-protein nitrogen,
added as such, shall be labeled as follows:

Crude Protein, minimum (%)

(Thisincludes not more than (%) equivalent crude protein
which is not nutritionally available to species of anima for
which feed isintended.)

b. Premixes, concentrates or supplements intended for
non-ruminants containing more than 1.25% equivaent crude
protein with adequate directions for use and a prominent
statement: "WARNING: This feed must be used only in
accordance with directions furnished on the label."

F. Mineral phosphatic materialsfor feeding purposes shall
be labeled with the guarantee for minimum and maximum
percentage of cal cium (when present), the minimum percentage
of phosphorus, and the maximum percentage of fluorine.

G. or the purpose of determining compliancewith thisact,
acommercial feed shall be deemed in violation if an analysis
shows one or more ingredients varies from the guarantee in an
amount exceeding the permitted analytical variations (PAV)
published by the Association of American Feed Control
Officials.

R68-2-8. Ingredients.

A. The name of each ingredient or collective term for the
grouping of ingredients, when required to belisted, shall bethe
name as defined in the Official Definitions of Feed Ingredients
as published in the Official Publication of American Feed
Control Officials, the common or usual name, or one approved
by the Commissioner. Failure to list the ingredients of a pet
food in descending order by their predominance by weight in
non-quantitative terms may be misleading.

B. The name of each ingredient must be shown in letters
or type of the same size.

C. Noreferencesto quality or grade of an ingredient shall
appear in the ingredient statement of a feed.

D. The term "dehydrated" may precede the name of any
product that has been artificially dried.

E. A singleingredient product defined by the Association
of American Feed Control Officiasis not required to have an
ingredient statement.

F. Tentative definitions for ingredients shall not be used
until adopted as official, unless no officia definition exists or
the ingredient has a common accepted name that requires no
definition exists or theingredient has acommon accepted name
that requires no definition, (i.e. sugar).

G. When theword "iodized" is used in connection with a
feed ingredient, the feed ingredient shall contain not less than
0.0007% iodine, uniformly distributed.

R68-2-9. Directionsfor Use and Precautionary Statements.

A. Directionsfor use and precautionary statements on the
labeling of al commercial feeds and customer-formula feeds
containing additives(including drugs, specia purposeadditives,
or non-nutritive additives) shall:

1. Be adequate to enable safe and effective use for the
intended purposes by users with no specia knowledge of the
purpose and use of such articles: and,

2. Include, but not belimited to, all information described
by al applicable rules under the Federa Food, Drug and
Cosmetic Act.

B. Adequate directions for use and precautionary
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statements are required for feeds containing non-protein
nitrogen as specified in Section R68-2-9.

C. Adequate directions for use and precautionary
statements necessary for safe and effective use are required on
commercial feeds distributed to supply particular dietary needs
or for supplementing or fortifying the usual diet or ration with
any vitamin, mineral, or other dietary nutrient or compound.

R68-2-10. Non-Protein Nitrogen.

A. Ureaand other non-protein nitrogen products defined
inthe Official Publication of the Association of American Feed
Control Officialsare acceptableingredientsonly in commercial
feeds for reminant animal as a source of equivaent crude
protein. If the commercia feed contains more than 8.75% of
equivalent crudeprotein fromall formsof non-protein nitrogen,
added as such, exceeds one-third of the total crude protein, the
label shall bear adequate directionsfor the safe use of feeds and
aprecautionary statement: "CAUTION: USE ASDIRECTED."
The directions for use and the caution statement shall be read
and understood by ordinary personsunder customary conditions
of purchase and use.

B. Non-proteinnitrogen defined inthe Official Publication
of the Association of American Feed Control Officials, when so
indicated, are acceptable ingredients in commercial feeds
distributed to non-ruminant animals as a source of nutrient asa
source of nutrients other than equivalent crude protein. The
maximum equivalent crude protein from non-protein nitrogen
sources when used in non-ruminant rations shall not exceed
1.25% of the total daily ration.

C. Onlabelssuch asthose for medicated feeds which bear
adequate feeding directions and/or warning statements, the
presence of added non-protein nitrogen shall not require a
duplication of the feeding directions or the precautionary
statements as long as those statements include sufficient
information to ensure the safe and effective use of this product
due to the presence of non-protein nitrogen.

R68-2-11. Drug and Feed Additives.

A. Prior to approval of a registration application and/or
approval of alabel for commercial feed which contain additives
(including drugs, other special purpose additives, or non-
nutritive additives) the distributor may be required to submit
evidenceto provethe safety and efficacy of thecommercial feed
when used according to the directions furnished on the label.

B. Satisfactory evidence of safety and efficacy of a
commercial feed may be:

1. When the commercial feed contains such additives, the
use of which conformsto the requirements of theapplicablerule
inthe Codeof Federal Regulations, Title 21, or which are"prior
sanctioned” or "generally recognized as safe” for such use, or

2. When the commercial feed isitself adrug asdefined in
Section 4-12-2 and is generally recognized as safe and effective
for the labeled use or is marketed subject to an application
approved by the Food and Drug Administration under Title 21
U.S.C,, 360 (b).

R68-2-12. Adulterants.
A. For the purpose of Section 4-12-2, the terms
"poisonous or deleterious substances’ include but are not

limited to the following:

1. Fluorine and any mineral mixture which is to be used
directly for the feeding of domestic animals and in which the
fluorine exceeds 0.20% for breeding and dairy cattle; 0.30% for
slaughter cattle; 0.30% for sheep; 0.35% for lambs; 0.45% for
swine and 0.60% for poultry.

2. Fluorinebearingingredientswhen usedin such amounts
that they raise the fluorine content of the total ration above the
following amounts. 0.004% for breeding and dairy cattle:
0.009% for slaughter cattle; 0.006% for sheep; 0.01% for lambs;
0.015% for swine and 0.03% for poultry.

3. Soybean meal, flakes or pellets or other vegetable meal,
flakesor pelletswhich havebeen extracted with trichlorethylene
or other chlorinated solvents.

4. Sulfur dioxide, Sulfurous acid, and salts of Sulfurous
acid when used in or on feeds or feed ingredients which are
considered or reported to be a significant source of B,
(Thiamine).

5. Aflatoxin content of any feed ingredient which exceeds
20 parts per billion and/or any quantity established by Federal
Statutes or Guidelines.

B. A commercial feed shall be deemed to be adulterated if
it contains a drug and the methods used in or the facilities or
controls used for its manufacture, processing or packaging do
not conform to current good manufacturing practice rules for
medicated feeds and for medicated premixesas published in the
Code of Federa Regulations, Title 21, Parts 225 and 226
Sections 225.1-225.115 and 226.1-226.115, respectively.

C. All screenings or by-products of grain and seeds
containing weed seeds, when used in commercial feed or sold
assuch to the ultimate consumer shall be ground fine enough or
other wisetreated to destroy the viability of such weed seeds so
that the finished product contains no more than six viable
prohibited noxious weed seeds per pound.

KEY: feed contamination
December 16, 1997
Notice of Continuation August 21, 1996

4-12-3
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R70. Agricultureand Food, Regulatory Services.
R70-310. Grade A Pasteurized Milk.
R70-310-1. Authority.

A. Promulgated Under the Authority of Subsection 4-2-
2(1)()-

B. Scope- thisrule shall apply to al Grade A pasteurized
milk products sold, bought, processed, manufactured or
distributed within the State of Utah.

R70-310-2. Adoption of USPHS Ordinance.

The Grade A Pasteurized Milk Ordinance, 1999
Recommendations of the United States Public Health
Service/Food and Drug Administration, is hereby adopted and
incorporated by reference within this rule. This document is
available for public inspection, during normal working hours,
and may be reviewed at the main office of the Utah Department
of Agriculture and Food, 350 No. Redwood Road, SLC, UT
84116.

R70-310-3. Regulatory Agency Defined.

The definition of "regulatory agency" as given in section
1(x) of the Grade A Pasteurized Milk Ordinance shall mean the
Commissioner of Agriculture and Food of the State of Utah or
his authorized representative(s).

R70-310-4. Penalty.

Violation of any portion of the Grade A Pasteurized Milk
Ordinance 1999 recommendation may result in civil or criminal
action, pursuant to Section 4-2-15.

KEY: food inspection
April 3, 2000 4-2-2
Notice of Continuation February 10, 2000
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R81. Alcoholic Beverage Control, Administration.
R81-1. Scope of Definitions, and General Provisions.
R81-1-1. Scope and Effective Date.

Theserulesareadopted pursuant to Section 32A-1-107(1),
and shall beinterpreted so asto be consistent with the Alcoholic
Beverage Control Act. Theserules shall govern the department
and all licensees and permittees of the commission.

R81-1-2. Definitions.

Definitions of terms in the Act are used in these rules,
except where the context of the terms in these rules clearly
indicates a different meaning.

(1) "ACT" means the Alcoholic Beverage Control Act,
Title 32A.

(2) "BAR" means a service structure maintained on a
licensed premises to furnish glasses, ice and setups and to mix
and serve liquor.

(3) "COMMISSION" meansthe Utah Alcoholic Beverage
Control Commission.

(4) "COUNTER" means alevel surface on which patrons
consume food.

(5) "DECISION OFFICER" meansaperson who has been
appointed by the commission or the director of the Department
of Alcoholic Beverage Control to preside over the prehearing
phase of all disciplinary actions, and, in all cases not requiring
an evidentiary hearing.

(6) "DEPARTMENT" or "DABC" means the Utah
Department of Alcoholic Beverage Control.

(7) "DIRECTOR" meansthedirector of the Department of
Alcoholic Beverage Control.

(8) "DIRECTOR" of a private club means an individual
elected by stockholders or members of a private club at an
annual meeting to direct organi zational and operational policies
of the club.

(9) "DISCIPLINARY ACTION" means the process by
which violations of the Act and these rules are charged and
adjudicated, and by which administrative penaltiesareimposed.

(10) "DISPENSING SYSTEM" means a dispensing
systemor device which dispensesliquor in controlled oneounce
guantities and has a meter which counts the number of pours
served.

(12) "FAIRMARKET VALUE" meansthe priceat which
a willing seller and willing buyer will trade under normal
conditions. It means neither panic value, auction value,
speculative value, nor a value fixed by depressed or inflated
prices. Rather, it isafair, economic, just and equitable value
under normal conditions.

(12) "GUEST ROOM" meansaspace normally utilized by
anatural person for occupancy, usually atraveler who lodges at
aninn.

(13) "HEARING OFFICER" or "PRESIDING OFFICER"
means a person who has been appointed by the commission or
the director to preside over evidentiary hearingsin disciplinary
actions, and who is authorized to issue written findings of fact,
conclusionsof law, and recommendationsto the commission for
final action.

(14) "LETTER OF ADMONISHMENT" is a written
warning issued by a decision officer to a respondent who is
alleged to have violated the Act or theserules.

(15) "MANAGER" means a person chosen or appointed
to manage, direct, or administer the affairs of another person,
corporation, or company.

(16) "MEMBER" meansan individual who regularly pays
duestoaprivateclub. Member doesnot includeany corporation
or other business enterprise or association, or any other group
or association. A member and the member’s spouse is entitled
to all rights and privileges as provided by the club’s bylaws or
Utah law.

(17) "POINT OF SALE" meansthat portion of apackage
agency, restaurant, privateclub, or selling areafor asingleevent
permittee that has been designated by the department as an
alcohoalic beverage selling area. It aso meansthat portion of an
establishment that sell sbeer for off-premise consumption where
the beer is displayed or offered for sale.

(18) "REASONABLE" meansordinary and usual thinking,
speaking, or acting, which is fit and appropriate to the end in
view.

(19) "RESPONDENT" means a department licensee, or
permittee, or employee of alicensee or permittee, against whom
aletter of admonishment or notice of agency action is directed.

(20) "STAFF" or "authorized staff member" means a
person duly authorized by the director of the department to
perform a particular act.

(21) "UTAH ALCOHOLIC BEVERAGE CONTROL
LAWS' means any Utah statutes or rules relating to the
manufacture, possessi on, transportation, distribution and sal e of
alcoholic beverages, commission rules, and municipal and
county ordinances.

(22) "VIOLATION REPORT" meansawritten report from
any law enforcement agency or authorized department staff
member aleging a violation of the Utah Alcoholic Beverage
Control Act or rules of the commission by a department
licensee, or permittee, or employee of alicensee or permittee.

(23) "WARNING SIGN" meansasign no smaller than six
inches high by twelve inches wide, with print no smaller than
one haf inch bold letters and clearly readable, stating:
"Warning: the consumption of alcoholic beverages purchased
in this establishment may be hazardous to your health and the
safety of others'.

R81-1-3. General Policies.

(1) Administrative Policy.

The administration of the department shall be nonpartisan
and free of partisan political influence, and operated asapublic
business using sound management principlesand practices. The
commission and department shall regul ate the sale of a coholic
beveragesin amanner and at priceswhich reasonably satisfy the
public demand and protect the public interest including the
rights of citizenswho do not wish to beinvolved with alcoholic
products.

(2) Official State Label.

Pursuant to Section 32A-1-109(6)(m), thedepartment shall
affix an official statelabel to every container of liquor over 187
ml sold in the state, and to every box containing containers of
liquor under 187 ml insize. Removal of thelabel is prohibited.

(3) Labeling.

No licensee or permittee shall sell or deliver any alcoholic
beverage in containers not marked, branded or labeled in
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conformity with regulations enacted by the agencies of the
United Statesgovernment pertaining to labeling and advertising.

(4) Manner of Paying Fees.

Payment of al fees for licenses or permits, or renewals
thereof, shall be made in legal tender of the United States of
America, certified check, bank draft, cashier’'s check, United
States post office money order, or personal check.

(5) Copy of Commission Rules.

Copies of the commission rules shall be available at the
department’s office, 1625 South 900 West, P. O. Box 30408,
Salt Lake City, Utah 84130-0408 for an administrative cost of
$20 per copy.

(6) Interest Assessment on Delinquent Accounts.

The department may assess the legal rate of interest
provided in Section 15-1-1 for any debt or obligation owed to
the department by a licensee, permittee or package agent.

(7) Returned Checks.

The department will assess a fifteen dollar charge for any
check payable to the department returned for the following
reasons:

(& Insufficient Funds;

(b) Refer to Maker; and

(c) Account Closed.

Receipt of a check payable to the department which is
returned by the bank for any of these reasons may result in the
immediate suspension of the license, permit, or operation of the
package agency of the person tendering the check until legal
tender of the United States of America, certified check, bank
draft, cashier’s check, or United States post office money order
isreceived at the department offices, 1625 South 900 West, Salt
Lake City, Utah, plusthefifteen dollars returned check charge.
Failure to make good the returned check and pay the fifteen
dollar returned check charge within thirty daysafter thelicense,
permit, or operation of the package agency is suspended, is
grounds for revocation of the license or permit, or termination
of the package agency contract, and the forfeiture of the
licensee's, permittee’s, or package agent’s bond.

(8) Disposition of unsaleable merchandise.

The department, after determining that certain acoholic
products are distressed or unsaleable, but consumable, may
makethoseal coholic productsavailableto the Utah Department
of Public Safety for education or training purposes.

All merchandise made avail abl e to the Utah Department of
Public Safety must be accounted for as directed by the
Department of Alcoholic Beverage Control.

R81-1-4. Employees.
The department is an Equal Opportunity Employer.

R81-1-5. Notice of Public Hearingsand M eetings.

Notice of al department meetings and public hearings,
other than disciplinary hearings, shall be donein the following
manner:

(1) Thepublic notice shall specify the date, time, agenda,
and location of each hearing or meeting.

(2) Inthecaseof public meetings, notice shall be made not
less than 24 hours prior to the meeting.

(3) In the case of hearings, other than disciplinary
hearings, public notice shall be made not | essthan ten daysprior

to the hearing.

(4) The procedure for posting public notice and the
definition of public meeting for purposes of theserules, shall be
the same as provided in Section 52-4-6.

R81-1-6. Violation Schedule.

(1) Authority. This rule is pursuant to Sections 32A-1-
107(1)(c)(i), 32A-1-107(1)(e), 32A-1-107(4)(b), 32A-1-119(6)
and (7). Theseprovisionsauthorizethecommissionto establish
criteriaand proceduresfor imposing sanctions against licensees
and permittees and their employees and agents who violate
statutes and commission rules relating to alcoholic beverages.
The commission may revoke or suspend the licenses or permits,
and may impose a fine against a licensee or permittee in
addition to or in lieu of a suspension. Violations are
adjudicated under procedures contained in Section 32A-1-119
and disciplinary hearing Section R81-1-7.

(2) General Purpose. This rule establishes a schedule
setting forth arange of penalties which may beimposed by the
commission for violations of the acoholic beverage laws. It
shall be used by department decision officers in processing
violations, and by presiding officersin charging violations, in
assisting parties in settlement negotiations, and in
recommending penalties for violations. The schedule shall be
used by the commission in rendering its final decisions as to
appropriate penalties for violations.

(3) Application of Rule.

(& This rule governs violations committed by all
commission licensees and permittees and their employees and
agents except single event permittees. Violations by single
event permittees and their employees and agents are processed
under Section 32A-7-106.

(b) Thisrule does not apply to situationswhere alicensee
or permittee fails to maintain the minimum qualifications
provided by law for holding alicense or permit. These might
include failure to maintain abond or insurance, or aconviction
for acrimina offensethat disqualifiesthelicenseefromholding
thelicense. These are fundamentd licensing requirements and
failure to maintain them may result in immediate suspension or
forfeiture of thelicense or permit. Thus, they are not processed
in accordance with the Administrative Procedures Act, Title 63,
Chapter 46b or Section R81-1-7. They are administered by
issuance of an order to show cause requiring the licensee or
permitteeto provide the commission with proof of qualification
to maintain their license or permit.

(c) If alicensee or permittee has not received a letter of
admonishment, as defined in Sections R81-1-2 and R81-1-
7(2)(b), or been found by the commission to be in violation of
Utah statutesor commission rulesfor aperiod of 36 consecutive
months, its violation record shall be expunged for purposes of
determining future penalties sought. The expungement period
shall run from the date the last offense was finally adjudicated
by the commission.

(d) In addition to the penalty classifications contained in
this rule, the commission may:

(i) upon revocation of alicense or permit, take action to
forfeit the bond of any licensee or permittee;

(ii) prohibit an employee or agent of a licensee or
permittee from serving, selling, distributing, manufacturing,
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wholesaling, warehousing, or handling alcoholic beveragesin
the course of employment with any commission licensee for a
period determined by the commission;

(iii) order the remova of a manufacturer’s, supplier’s or
importer's products from the department’s sales list and a
suspension of the department’s purchase of those productsfor a
period determined by the commission if the manufacturer,
supplier, or importer directly committed the violation, or
solicited, requested, commanded encouraged, or intentionally
aided another to engage in the violation.

(e) When the commission imposesafine or administrative
costs, it shall establish a date on which the payment is due.
Failure of alicensee or permittee to make payment on or before
that date shall result in the immediate suspension of thelicense
or permit until payment is made. Failure of a licensee or
permittee to pay afine or administrative costs within 30 days of
theinitial date established by the commission shall result in the
issuance of an order to show cause why the license or permit
should not be revoked and the licensee's or permittee’'s
compliance bond forfeited. The commission shall consider the
order to show cause at its next regularly scheduled meeting.

(f) Violations of any local ordinance are handled by each
individual local jurisdiction.

(4) Penaty Schedule. The department and commission
shall follow these penalty range guidelines:

(&) Minor Violations. Violationsof thiscategory arelesser
in nature and relateto basic compliance with the laws and rules.
If not corrected, they are sufficient cause for action. Penalty
range: Verba warning from law enforcement or department
compliance officer(s) to athree day suspension of thelicense or
permit and/or up to a $300 fine. However, if the licensee or
permittee commits more than three minor violations regardless
of type, the commission may suspend the license or permit for
aperiod exceeding three days, may revokethelicense or permit,
and/or impose a fine not to exceed $25,000. A record of any
letter of admonishment shall be included in the licensee's or
permittee’s violation file at the department to establish a
violation history.

(i) First occurrence involving a minor violation: the
penalty shall rangefromaverba warning fromlaw enforcement
or department compliance officer(s), which is documented to a
letter of admonishment. Law enforcement or department
compliance officer(s) shall notify management of thelicenseeor
permittee when verbal warnings are given.

(ii) Second occurrence of the sametypeof minor violation:
written investigation report fromlaw enforcement or department
complianceofficer(s) shall beforwarded to thedepartment. The
penalty shall range from a $100 to $500 fine.

(iii) Third occurrence of the same type of minor violation:
oneto fiveday suspension of thelicense or permit and/or a$100
to $500 fine.

(iv) More than three minor violations regardless of type:
six day suspension to revocation and/or a fine not to exceed
$25,000.

(v) If more than one violation is charged during the same
investigation, the penaty shall be the sum of the days of
suspension and/or the monetary penaltiesfor each of thecharges
in their respective categories. If other minor violations are
discovered during the sameinvestigation, averbal warning shall

be given for each violation on afirst occurrence. If the same
type of violation is reported more than once during the same
investigation, the violations shall be charged as a single
occurrence.

(b) Moderate Violations. Violations of this category
demonstrate ageneral disregard for thelawsor rules. Although
the gravity of the actsare not viewed in the same light asin the
serious and grave categories, they are still sufficient cause for
action. Penalty range: Written investigation report from law
enforcement or department compliance officer(s) shal be
forwarded to the department on the first occurrence. The
penalty shall range from aletter of admonishment to a 20 day
suspension of the license or permit. In lieu of or in addition to
a suspension, a fine ranging from $300 to $2000 may be
assessed. However, if the licensee or permittee commits more
than three moderate violations regardless of type, the
commission may suspend the license or permit for a period
exceeding 20 days, may revoke the license or permit, and/or
impose afine not to exceed $25,000.

(i) First occurrence involving a moderate violation:
written investigation report fromlaw enforcement or department
complianceofficer(s) shal beforwarded to thedepartment. The
penalty shall range from aletter of admonishment to a $1000
fine.

(i) Second occurrence of the same type of moderate
violation: three to ten day suspension of the license or permit
and/or a $500 to $1000 fine.

(ili) Third occurrence of the same type of moderate
violation: ten to 20 day suspension of the license or permit
and/or a $1000 to $2000 fine.

(iv) More than three moderate violations regardless of
type: 21 day suspension to revocation and/or a fine not to
exceed $25,000.

(v) If more than one violation is charged during the same
investigation, the penalty shal be the sum of the days of
suspension and/or the sum of the monetary penaltiesfor each of
the chargesin their respective categories.

(vi) If the sametype of violationisreported morethan once
during the sameinvestigation, theviolationsshall be charged as
asingle occurrence.

(c) SeriousViolations. Violationsof thiscategory directly
or indirectly affect or potentially affect the public safety, health
and welfare, and involve minors. Penalty range: Written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department on
the first occurrence. The penalty shall range from a five day
suspension to revocation of the license or permit. Inlieu of or
in addition to a suspension, afine ranging from $500 to $9000
may beassessed. However, if thelicensee or permittee commits
more than two serious violations regardless of type, the
commission shall revoke the license or permit.

(i) First occurrenceinvolving aseriousviolation: written
investigation report from law enforcement or department
complianceofficer(s) shall beforwarded to the department. The
penalty shall range from a five to 30 day suspension of the
license or permit and/or a $500 to $3000 fine.

(i) Second occurrence of the same type of serious
violation: ten to 90 day suspension of the license or permit
and/or a $1000 to $9000 fine.
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(iii) Third occurrence of any type of serious violation: b 1,000 to 25,000 10 to X

revoke license or permit.

(iv) If morethan oneviolation ischarged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penaltiesfor each of
the chargesin their respective categories.

(v) If thesametypeof violation isreported morethan once
during the sameinvestigation, the violations shall be charged as
asingle occurrence.

(d) GraveViolations. Violations of this category pose or
potentially pose, a grave risk to public safety, health and
welfare, or may involve fraud, deceit, willful concealment or
misrepresentation of the facts, exclusion of competitors
products, tied house trade practices, commercia bribery,
interfering or refusing to cooperate with authorized officialsin
the discharge of their duties, unlawful importations, or industry
supplying liquor to persons other than the department and
military installations. Penalty range: Written investigation
report from law enforcement or department compliance
officer(s) shal be forwarded to the department on the first
occurrence. The penalty shall range from aten day suspension
to revocation of thelicense or permit and/or afine not to exceed
$25,000. However, if the licensee or permittee commits more
than onegraveviolationregardl essof type, thecommissionshall
revoke the license and permit.

(i) First occurrence involving a grave violation: written
investigation report from law enforcement or department
compliance officer(s) shall beforwarded to thedepartment. The
penalty shall range from aten day suspension to revocation of
the license or permit and/or a $1000 fine to the maximum fine
authorized by law.

(if) Second occurrence of any type of grave violation:
revoke license or permit.

(iii) If morethan oneviolation ischarged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penaltiesfor each of
the charges in their respective categories.

(iv) If the same type of violation is reported more than
once during the same investigation, the violations shall be
charged as a single occurrence.

(e) The following table summarizes the penalty ranges
contained in this section of therule.

TABLE

Violation Warning Fine Suspension Revoke
Degree and Verbal/Written $ Amount No. of Days License
Frequency

Minor

1st X X

2nd 100 to 500

3rd 100 to 500 1tob

Over 3 to 25,000 6 to X
Moderate

1st X to 1,000

2nd 500 to 1,000 3 to 10

3rd 1,000 to 2,000 10 to 20

Over 3 to 25,000 21 to X
Serious

1st 500 to 3,000 5 to 30

2nd 1,000 to 9,000 10 to 90

3rd X

Grave

(5) Aggravating and Mitigating Circumstances. The
commission and presiding officers may adjust penalties within
penalty ranges based upon aggravating or mitigating
circumstances. Examples of mitigating circumstances are: no
prior violation history, good faith effort to prevent aviolation,
existence of written policies governing employee conduct, and
extraordinary cooperation in the violation investigation that
shows the licensee or permittee accepts responsibility.
Examples of aggravating circumstances are; prior warnings
about compliance problems, prior violation history, lack of
written policies governing employee conduct, multiple
violations during the course of the investigation, efforts to
conceal a violation, intentional nature of the violation, the
violation involved more than one patron or employee, the
violation involved aminor and, if so, the age of the minor, and
the violation resulted in injury or death.

(6) Violation Grid. A violation grid describing each
violation of the acoholic beverage control laws, the statutory
and rule reference, and the degree of seriousness of each
violation is available for public inspection in the department’s
administrative office. A copy will be provided upon request at
reproduction cost. It is entitled "Alcoholic Beverage Control
Commission Violation Grid" and is incorporated by reference
as part of thisrule.

R81-1-7. Disciplinary Hearings.

(1) Genera Provisions.

(@) Thisruleis promulgated pursuant to Section 32A-1-
107(1)(c)(i) and shall govern the procedure for disciplinary
actions under the jurisdiction of the commission. Package
agenciesare expressly excluded fromthe provisionsof thisrule,
and are be governed by the terms of the package agency
contract.

(b) Liberal Construction. Provisions of thisrule shall be
liberally construed to secure just, speedy and economical
determination of all issues presented in any disciplinary action.

(c) Emergency Adjudication Proceedings. Thedepartment
or commission may issue an order on an emergency basis
without complying with theUtah Administrative ProceduresAct
in accordance with the procedures outlined in Section 63-46b-
20.

(d) Utah Administrative Procedures Act. Proceedings
under this rule shall be in accordance with Title 63, Chapter
46b, Utah Administrative ProceduresAct (UAPA), and Sections
32A-1-119 and -120.

(e) Penalties. Thisruleshall governtheimposition of any
penalty against acommission licensee, permittee, or certificate
of approval holder, an employee or agent of a licensee,
permittee, or certificate of approval holder, and amanufacturer,
supplier or importer whose products are listed in this state.
Penalties may include a letter of admonishment, imposition of
a fine, the suspension or revocation of a commission license,
permit, or certificate of approval, the assessment of costs of
action, an order prohibiting an employee or agent of alicensee,
permittee, or certificate of approval holder, from serving,
selling, distributing, manufacturing, whol esaling, warehousing,
or handling acoholic beverages in the course of employment
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with any commission licensee, permittee, or certificate of
approval holder for aperiod determined by the commission, the
forfeiture of bonds, an order removing a manufacturer’s,
supplier’sor importer’s products from the department’s saleslist
and asuspension of the department’s purchase of those products
for a period determined by the commission, and an order
removing the products of a certificate of approval holder from
the state approved saleslist, and asuspension of the purchase of
the products in the state. Department administrative costs are
the hourly pay rate plus benefits of each department employee
involved in processing and conducting the adjudicative
proceedings on the violation, an hourly charge for department
overhead costs, the amount billed the department by an
independent contractor for servicesrendered in conjunctionwith
an adjudi cative proceeding, and any additional extraordinary or
incidental costs incurred by the department. The commission
may also assess additional costsif a respondent fails to appear
before the commission at the final stage of the adjudicative
process. Department overhead costsare cal cul ated by taking the
previous year’s total department expenditures less staff payroll
charges expended on violations, dividing it by the previous
year'stotal staff hours spent on violations, and multiplying this
by arate derived by taking the previous year'stotal staff payroll
spent on violations to the previous year’s total payroll of al
officeemployees. Theoverhead cost figureshall berecal cul ated
at the beginning of each fiscal year.

(f) Perjured Statements. Any person who makes any false
or perjured statement in the course of a disciplinary action is
subject to criminal prosecution under Section 32A-12-304.

(g) Service. Serviceof any document shall be satisfied by
service personally or by certified mail upon any respondent, or
upon any officer or manager of a corporate respondent, or upon
an attorney for a respondent, or by service personaly or by
certified mail to thelast known address of the respondent or any
of the following:

(i) Service personally or by certified mail upon any
employee working in the respondent’s premises; or

(if) Posting of the document or a notice of certified mail
upon a respondent’s premises; or

(iii) Actua notice. Proof of service shall be setisfied by a
receipt of service signed by the person served or by acertificate
of service signed by the person served, or by certificate of
service signed by the server, or by verification of posting on the
respondent’s premises.

(h) Filing of Pleadings or Documents. Filing by a
respondent of any pleading or document shall be satisfied by
timely delivery to the department office, 1625 South 900 West,
Salt Lake City, or by timely delivery to P. O. Box 30408, Salt
Lake City, Utah 84130-0408.

(i) Representation. A respondent who isnot acorporation
may represent himself in any disciplinary action, or may be
represented by an agent duly authorized by the respondent in
writing, or by an attorney. A corporate respondent may be
represented by a member of the governing board of the
corporation, or by a person duly authorized and appointed by
therespondent in writing to represent thegoverning board of the
corporation, or by an attorney.

(j) Presiding Officers. Thecommission or thedirector may
appoint presiding officers to receive evidence in disciplinary

actions, and to submit to the commission orders containing
written findings of fact, conclusions of law, and
recommendations for commission action.

(i) If fairness to the respondent is not compromised, the
commission or director may substitute one presiding officer for
another during any proceeding.

(if) A person who acts as a presiding officer at one phase
of aproceeding need not continue as presiding officer through
all phases of a proceeding.

(ili) Nothing precludes the commission from acting as
presiding officer over dl or any portion of an adjudication
proceeding.

(iv) At any time during an adjudicative proceeding the
presiding officer may hold aconferencewith the department and
the respondent to:

(A) encourage settlement;

(B) clarify issues;

(C) simplify the evidence; or

(D) expedite the proceedings.

(k) Definitions. Thedefinitionsfound in Sections 32A-1-
105 and Title 63, Chapter 46b apply to thisrule.

(I) Computation of Time. Thetime within which any act
shall be done shall be computed by excluding the first day and
including thelast day, unlessthelast day isa Saturday, Sunday,
or state or federal holiday, in which case the next business day
shall count asthe last day.

(m) Defaullt.

(i) The presiding officer may enter an order of default
against a respondent if the respondent in an adjudicative
proceeding fails to attend or participate in the proceeding.

(ii) Theorder shall include a statement of the grounds for
default, and shall be mailed to the respondent and the
department.

(ili) A defaulted respondent may seek to have the default
order set aside according to procedures outlined in the Utah
Rules of Civil Procedure.

(iv) After issuing the order of default, the commission or
presiding officer shal conduct any further proceedings
necessary to complete the adjudi cative proceeding without the
participation of the respondent in default and shall determineall
issuesin the adjudicative proceeding, including those affecting
the defaulting respondent.

(2) Pre-adjudication Proceedings.

(a) Staff Screening. Upon receipt of aviolation report, a
decision officer of the compliance section of the department
shall review the report, and the alleged violator's violation
history, and in accordancewith R81-1-6, determinetherange of
penalties which may be assessed should the alleged violator be
found guilty of the alleged violation.

(b) Letters of Admonishment. Because letters of
admonishment are not "state agency actions" under Section 63-
46b-1(1)(a), no adjudicative proceedings are required in
processing them, and they shall be handled in accordance with
the following procedures:

(i) If thedecision officer of the department determinesthat
the alleged violation does not warrant an administrativefine, or
suspension or revocation of the license, permit, or certificate of
approval, or action against an employee or agent of alicensee,
permittee, or certificate of approval holder, or against a
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manufacturer, supplier or importer of products listed in this
state, aletter of admonishment may be sent to the respondent.

(ii) A letter of admonishment shall set forth in clear and
concise terms:

(A) The case number assigned to the action;

(B) The name of the respondent;

(C) Thealleged violation, together with sufficient factsto
put a respondent on notice of the alleged violations and the
name of the agency or staff member making the report;

(D) Notice that a letter of admonishment may be
considered as a part of the respondent’s violation history in
assessing appropriate penalties in future disciplinary actions
against the respondent; and

(E) Notice that arebuttal is permitted under these rules
within ten days of service of the letter of admonishment.

(F) Noticethat theletter of admonishment is subject to the
approval of the commission.

(iii) A copy of the law enforcement agency or staff report
shall accompany the letter of admonishment. The decision
officer shall delete from the report any information that might
compromise the identity of a confidential informant or
undercover agent.

(iv) A respondent may file a written rebuttal with the
department within ten days of service of the letter of
admonishment. Therebuttal shall be signed by the respondent,
or by the respondent’s authorized agent or attorney, and shall set
forth in clear and concise terms:

(A) The case number assigned to the action;

(B) The name of the respondent;

(C) Any facts in defense or mitigation of the aleged
violation, and a brief summary of any attached evidence. The
rebuttal may be accompanied by supporting documents,
exhibits, or signed statements.

(v) If the decision officer is satisfied, upon receipt of a
rebuttal, that the letter of admonishment was not well taken, it
may be withdrawn and the letter and rebuttal shall be expunged
from the respondent’'s file. Letters of admonishment so
withdrawn shall not be considered as a part of the respondent’s
violation history. If no rebuttal is received, or if the decision
officer determines after receiving a rebuttal that the letter of
admonishment isjustified, the matter shall be submitted to the
commission for final approval. Upon commission approval, the
letter of admonishment, together with any written rebuttal, shall
be placed in the respondent’s department file and may be
considered as part of the respondent’s violation history in
assessing appropriate penalties in future disciplinary actions
against the respondent. If the commission rejects the letter of
admonishment, it may either direct the decision officer to
dismissthematter, or may direct that an adj udicative proceeding
be commenced seeking a more severe penalty.

(vi) At any time prior to the commission’s final approval
of aletter of admonishment, a respondent may request that the
matter be processed under the adjudi cative proceeding process.

(c) Designation of Informal Adjudicative Proceedings.

(i) All adjudicative proceedings conducted under thisrule
are hereby designated as informal proceedings.

(ii) If the decision officer determines that the aleged
violation warrants commencement of adjudicative proceedings,
the matter shall be referred to a presiding officer who shall

commence informal adjudication proceedings.

(3) Thelnformal Process.

(8 Notice of agency action.

(i) Upon referra of aviolation report from the decision
officer for commencement of informal adjudicative proceedings,
the presiding officer shall issue and sign a written "notice of
agency action" which shall set forth in clear and concise terms:

(A) The names and mailing addresses of al respondents
and other persons to whom notice is being given by the
presiding officer, and the name, title, and mailing address of any
attorney or employeewho has been designated to appear for the
department;

(B) The department’s case number;

(C) Thename of the adjudicative proceeding, "DABC vs.

(D) The date that the notice of agency action was mailed;

(E) A statement that the adjudicative proceeding is to be
conducted informally according to the provisions of this rule
and Sections 63-46b-4 and -5, and that an informal hearing will
be held wheretherespondent and department shall be permitted
to testify, present evidence and comment on the issues;

(F) Thedate, timeand place of any prehearing conference
with the presiding officer;

(G) The date, time and place of the scheduled informal
hearing;

(H) A statement that a respondent who fails to attend or
participate in the hearing may be held in defaullt;

(1) A statement of the legal authority and jurisdiction
under which the adjudicative proceeding is to be maintained;

(J) A statement of the purpose of the adjudicative
proceeding and questions to be decided including:

(1) the aleged violation, together with sufficient facts to
put the respondent on notice of the alleged violation and the
name of the agency or department staff member making the
violation report;

(1) the penalty sought, which may include assessment of
costs under Section 32A-1-119(5)(c) if the respondent isfound
guilty of thealleged violation, and forfeiture of any compliance
bond on fina revocation under Section 32A-1-119(5)(d) if
revocation is sought in the complaint;

(K) Any violation history of the respondent which may be
considered in assessing an appropriate penalty should the
respondent be found guilty of the alleged violation; and

(L) The name, title, mailing address, and telephone
number of the presiding officer.

(ii) A copy of the law enforcement agency or staff report
shall accompany the notice of agency action. The presiding
officer shall delete from the report any information that might
compromise the identity of a confidentia informant or
undercover agent.

(iii) The notice of agency action and any subsequent
pleading in the case shall be retained in the respondent’s
department file.

(iv) The notice of agency action shall be mailed to each
respondent, any attorney representing the department, and, if
applicable, any law enforcement agency that referred thealleged
violation to the department.

(v) The presiding officer may permit or require pleadings
in addition to the notice of agency action. All additional
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pleadings shall be filed with the presiding officer, with copies
sent by mail to each respondent and to the department.

(vi) Amendment to Pleading. The presiding officer may,
upon motion of the respondent or department made at or before
the hearing, alow any pleading to be amended or corrected.
Defectswhich do not substantially prejudice arespondent or the
department shall be disregarded.

(vii) Signingof Pleading. Pleadingsshall be signed by the
department or respondent, or their authorized attorney or
representative, and shall show thesigner’'saddressand tel ephone
number. The signature shall be deemed to be a certification by
the signer that he has read the pleading and that he has taken
reasonable measures to assure its truth.

(b) The Prehearing Conference.

(i) Thepresiding officer may hold aprehearing conference
with therespondent and the department to encourage settlement,
clarify issues, smplify the evidence, or expedite the
proceedings.

(if) All or part of any adjudicative proceeding may be
stayed at any time by a written settlement agreement signed by
the department and respondent or their authorized attorney or
representative, and by the presiding officer. The stay shall take
effectimmediately upon thesigning of the settlement agreement,
and shall remain in effect until the settlement agreement is
approved or rejected by thecommission. Nofurther action shall
berequired with respect to any action or issue so stayed until the
commission has acted on the settlement agreement.

(i) A settlement agreement approved by the commission
shall congtitute afinal resolution of all issuesagreed uponinthe
settlement.  No further proceedings shall be required for any
issue settled. The approved settlement shall take effect by its
own terms and shall be binding upon the respondent and the
department. Any breach of a settlement agreement by a
respondent may be treated as a separate violation and shall be
grounds for further disciplinary action. Additional sanctions
stipulated in the settlement agreement may also be imposed.

(iv) If the settlement agreement is rejected by the
commission, the action shall proceed in the same posture as if
the settlement agreement had not been reached, except that all
time limits shall have been stayed for the period between the
signing of the agreement and the commission rejection of the
settlement agreement.

(c) TheInformal Hearing.

(i) The respondent and department shall be notified in
writing of the date, time and place of the hearing at least ten
daysin advance of the hearing. Notice may appear in thenotice
of agency action, or may appear in a separate notice issued by
the presiding officer. Continuances of scheduled hearings are
not favored, but may be granted by the presiding officer for
good cause shown. Failure by a respondent to appear at the
hearing after notice has been given shall be grounds for default
and shall waive both theright to contest the allegations, and the
right to the hearing. The presiding officer shall proceed to
prepare and serve on respondent an order pursuant to R81-1-
7(3)(d).

(ii) All hearings shall be presided over by the presiding
officer.

(iii) Therespondent named in the notice of agency action
and the department shall be permitted to testify, present

evidence, and comment on theissues. Formal rules of evidence
shall not apply, however, the presiding officer:

(A) may exclude evidencethat isirrelevant, immaterial or
unduly repetitious;

(B) shall exclude evidence privileged in the courts of
Utah;

(C) shall
recognized by law;

(D) may receive documentary evidence in the form of a
copy or excerpt if the copy or excerpt contains all the pertinent
portions of the original document;

(E) may take official notice of any facts that could be
judicialy noticed under the Utah Rules of Evidence, of the
record of other proceedings before the commission, and of
technical or scientific facts within the commission’s specialized
knowledge;

(F) may not exclude evidence solely becauseit is hearsay;
and

(G) may use his experience, technical competence, and
specialized knowledge to evaluate the evidence.

(iv) All testimony shall be under oath.

(v) Discovery isprohibited.

(vi) Subpoenas and orders to secure the attendance of
witnesses or the production of evidence shall be issued by the
presiding officer when requested by a respondent or the
department, or may be issued by the presiding officer on his
own motion.

(vii) A respondent shall have access to information
contained in the department’s files and to material gathered in
the investigation of respondent to the extent permitted by law.

(viii) Intervention is prohibited.

(ix) Thehearing shall be open to the public, provided that
the presiding officer may order the hearing closed upon a
written finding that the public interest in an open meeting is
clearly outweighed by factors enumerated in the closure order.
The presiding officer may take appropriate measures necessary
to preserve the integrity of the hearing.

(x) Record of Hearing. The presiding officer shall cause
an official record of the hearing to be made, at the department’s
expense, as follows:

(A) The record of the proceedings may be made by means
of atape recorder or other recording device at the department’s
expense.

(B) The record may also be made by means of a certified
shorthand reporter employed by the department or by a party
desiring to employ acertified shorthand reporter at its own cost
in the event that the department chooses not to employ a
reporter. If aparty employs a certified shorthand reporter, the
original transcript of the hearing shall be filed with the
department. Those desiring a copy of the certified shorthand
reporter’s transcript may purchase it from the reporter.

(C) Any respondent, at his own expense, may have a
person approved by the department, prepare a transcript of the
hearing, subject to any restrictions that the department is
permitted by statute to impose to protect confidential
information disclosed at the hearing. Whenever atranscript or
tape recording of a hearing is made, it will be available at the
department for use by the respondent, but the original transcript
or tape recording may not be withdrawn.

recognize presumptions and inferences
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(D) The department shall retain the record of the
evidentiary hearing for aminimum of one year from the date of
the hearing, or until the completion of any court proceeding on
the matter.

(xi) The presiding officer may grant continuances or
recesses as necessary.

(xii) Order of presentation. Unless otherwise directed by
the presiding officer at the hearing, the order of procedure and
presentation of evidencewill beasfollows: (1) department; (2)
respondent; (3) rebuttal by department.

(xiii) Time limits. The presiding officer may set
reasonable time limits for the presentations described above.

(xiv) Continuances of the hearing. Any hearing may be
continued to atime and date certain announced at the hearing,
which shall not require any new notification. The continuance
of the hearing may be made upon motion of arespondent or the
department indicating good cause why a continuance is
necessary. The continuance of the hearing may also be made
upon the motion of the presiding officer when in the public
interest.

(xv) Ora Argument and Briefs. Upon the conclusion of
the taking of evidence, the presiding officer may, in his
discretion, permit arespondent and the department to make oral
arguments or submit additional briefs or memoranda upon a
schedule to be designated by the presiding officer.

(d) Disposition.

(i) Presiding Officer’s Order; Objections.

(A) Within areasonabletime after the close of the hearing,
the presiding officer shall issue a signed order in writing that
includes the following:

(I) thedecision;

(I1) the reasons for the decision;

(1) findings of facts;

(IV) conclusions of law;

(V) recommendations for final commission action;

(V1) notice that a respondent or the department having
objections to the presiding officer's order may file written
objections with the presiding officer within ten days of service
of the order, setting forth the particulars in which the report is
alleged to be unfair, inaccurate, incomplete, unreasonable,
unlawful or not supported by the evidence.

(B) Theorder shall be based on the facts appearing in the
department’s files and on the facts presented in evidence at the
informal hearing. Any finding of fact that was contested may
not be based solely on hearsay evidence. The findings of fact
shall be based upon apreponderance of the evidence. Theorder
shall not recommend a penalty more severe than that sought in
the notice of agency action.

(C) A copy of the presiding officer’s order shall be
promptly mailed to the respondent and the department.

(D) The presiding officer shall wait ten days from service
of hisorder for written objections, if any. The presiding officer
may then amend or supplement hisfindings of fact, conclusions
of law, and recommendations to reflect those objections which
have merit or which are not disputed.

(E) Upon expiration of the time for filing written
objections, the order of the presiding officer and any written
objectionstimely filed, shall be submitted to the commission for
final consideration.

(i) Commission Action.

(A) Upon expiration of the time for filing objections, the
order shall be placed on the next available agenda of aregular
commission meeting for consideration by the commission.
Copies of the order, together with any objectionsfiled shall be
forwarded to the commission, and the commission shall finally
decide the matter on the basis of the order and any objections
submitted.

(B) Thecommission shall bedeemed asubstitutepresiding
officer for this fina stage of the informal adjudicative
proceeding pursuant to Sections 63-46b-2(1)(h)(ii)(iii). This
stage is not considered a"review of an order by an agency or a
superior agency" under Sections 63-46b-12 and -13.

(C) No additiona evidence shall be presented to the
commission. The commission may, at itsdiscretion, permit the
respondent and department to present oral presentations.

(D) After the commission has reached afinal decision, it
shall issue a signed, written order pursuant to Section 32A-1-
119(5) and 63-46b-5(1)(i), containing:

(1) thedecision;

(I1) the reasons for the decision;

(1) findings of fact;

(IV) conclusions of law;

(V) action ordered by the commission and effective date
of the action taken;

(V1) noticeof theright to seek judicial review of the order
within 30 days from the date of itsissuance in the district court
in accordance with Sections 63-46b-14, -15, -17, and -18, and
32A-1-119 and -120.

(E) The commission may adopt in whole or in part, any
portion(s) of theinitial presiding officer's order.

(F) Theorder shall be based on the facts appearing in the
department’s files and on the facts presented in evidence at the
informal hearing.

(G) Theorder shall notimpose a penalty more severethan
that sought in the notice of agency action.

(H) A copy of the commission’s order shall be promptly
mailed to the respondent and the department.

(e) Judicial Review.

(i) Any petition for judicia review of the commission’s
final order must be filed within thirty days from the date the
order isissued.

(ii) Appealsfrominformal adjudicative proceedings shall
be to the district court in accordance with Sections 63-46b-15,
-17, and -18, and 32A-1-119 and -120.

R81-1-8. Advertising.

(1) Preamble. The acoholic beverage industry has often
proclaimed its sense of responsibility for judicious handling of
itsproducts. Accordingly, thecommission urgestheindustry to
avoid any description of a situation that leads the reader or
viewer to believe that the enjoyment of that situation is
dependent upon the consumption of alcoholic beverages.

(2) General Provisions.

(a) Utah statutes and rules of the commission govern the
regulation of advertising of acoholic beverages sold within the
state, except where the regulation of interstate el ectronic media
advertising is preempted by federal law. The Federal Alcohol
Administration Act, 27 U.S.C. 205(e) and (f), and federa
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regulations, Subchapter A, Parts 4, 5, 6, and 7, of the Bureau of
Alcohol, Tobacco and Firearms, United States Department of
the Treasury, asset forthin 27 CFR 4,5,6, and 7, (1993 Edition)
are adopted and incorporated by reference to regulate the
labeling and advertising of alcoholic beverages sold within this
state, except where the provisions of the federa statute and
regulations may be contrary to or inconsistent with the
provisions of Utah statutes, or rules of the commission.

(b) No advertisement or promotional scheme involving
alcoholic beverages which is primarily or especially appealing
to minors is permitted. No advertisement or promotional
scheme involving alcoholic beverages shall be placed with or
appear in any school, college or university newspaper.

(c) No advertisement or promotional scheme involving
alcoholic beverages that encourages over-consumption or
intoxication such as"all you candrink for $...", or "happy hour"
is allowed.

(d) No statements, pictures or illustrations advertising
alcoholic beverages are alowed which include:

(i) personswith children and acoholic beverages;

(ii) childhood figuresor characterssuch as Santa Claus, or
the Easter Bunny;

(iii) any referenceto price, except:

(A) ondisplaysintavernsand private clubs, if not visible
to persons off-premises;

(B) on point-of-sale displays, other than light devices, in
retail establishmentsthat sell beer for off-premise consumption,
if not visible to persons off-premises;

(C) on menus and menu boards in retail establishments
that sell beer for on-premise consumption; and

(D) ondisplaysat the site of atemporary special event for
which asingle event liquor permit has been obtained from the
commission or atemporary special event beer permit has been
obtained from a local authority, to inform attendees of the
location where alcoholic beverages are being dispensed.

(iv) drinking scenes; or

(v) overt promotion of the consumption of acoholic
products.

Permission of the commission shall not be necessary for
any advertisement otherwise complying with thisrule.

R81-1-9. Liquor Dispensing Systems.

A licensee may not install or use any system for the
automated mixing or dispensing of liquor unlessthe dispensing
system has been approved by the department.

(1) Minimum requirements. The department will only
approve adispensing system which:

(a) dispensesliquor in calibrated oneouncequantities; and

(b) hasameter which counts the number of pours served.

Themargin of error of the system cannot exceed 1/16 of an
ounce or two milliliter variation in pour size.

(2) Types of systems. Dispensing systems may be of
varioustypesincluding: gun, stationary head, tower, insertable
spout, ring activator or similar method.

(3) Method of approval.

(8 Suppliers. Companieswhich manufacture, distribute,
sdll, or supply dispensing systems must first have their product
approved by the department prior to use by any liquor licensee
inthe state. They shall complete the "Supplier Application for

Dispensing System Approva" form provided by thedepartment,
which includes: the name, model number, manufacturer and
supplier of the product; the type and method of dispensing,
calibrating, and metering; the degree or tolerance of error, and
averification of compliance with federal and state laws, rules,
and regulations.

(b) Licensees. Before any dispensing system is put into
use by a licensee, the licensee shall complete the "Licensee
Application for Dispensing System Approval" form provided by
the department. The department shall maintain a list of
approved products and shall only authorize installation of a
product previously approved by the department as provided in
subsection (a). The licensee is thereafter responsible for
verifying that the system, when initialy installed, meets the
specifications which have been supplied to the department by
the manufacturer. Once the product isinstalled, the burden is
on the licensee to maintain it to ensure that it continues to meet
the manufacturer’s specifications. Failureto maintainit may be
grounds for suspension or revocation of the licensee's liquor
license.

(¢) Removal from approved list. In the event the system
does not meet the specifications as represented by the
manufacturer, the licensee shall immediately notify the
department. The department shall investigate the situation to
determine whether the product should be deleted from the
approved list.

(4) Operational restrictions.

(& The system must be calibrated to pour a one ounce
quantity of liquor. The calibration may not be changed or
adjusted to pour any aternate quantity.

(b) Voluntary consent is given that representatives of the
department, Utah Division of Investigations, or any law
enforcement officer shall have access to any system for
inspection or testing purposes. A licensee shall furnish to the
representatives, upon request, samplesof theal coholic products
dispensed through any system for verification and analysis.

(c) Liquor bottlesin use with a dispensing system at the
dispensing location must be affixed to the dispensing system by
the licensee. Liquor bottles in use with a remote liquor
dispensing system must bein alocked storage area. Any other
primary liquor not in service must remain unopened. There
shall be no opened primary liquor bottles at a dispensing
location that are not affixed to an approved dispensing device.
Thisrule doesnot prohibit the presence of opened containers of
wine for use as provided by law.

(d) The dispensing system and liquor bottles attached to
the system must be locked or secured in such a place and
manner as to preclude the dispensing of liquor at times when
liquor sales are not authorized by law.

(e) All dispensing systems and devices must conform to
the federal Bureau of Alcohol Tobacco and Firearms (BATF)
ruling 77-32 which statesin part that bar dispensing systemsfor
use by retail liquor dealers” (1) must avoid an in-series hookup
which would permit the contents of liquor bottlesto flow from
bottle to bottle before reaching the dispensing spigot or nozzle,
(2) must not dispense from or utilize containers other than
original liquor bottlesfilled, stamped, and labeled in conformity
with ATF regulations, (3) must prohibit the intermixing of
different kinds of products or brandsin the liquor bottles from
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which they are being dispensed...." BATF ruling 77-32 (1977)
isincorporated by reference.

(f) Pursuant to federal law, all liquor dispensed through a
dispensing systemshall befromitsoriginal container, and there
shal be no re-use or refilling of liquor bottles with any
substance whatsoever. The commission adopts federa
regulations 27 CFR 194 and 26 USCA Section 5301 and
incorporates them by reference.

(g) Each licensee shall keep daily records for each
dispensing outlet as follows:

(i) brandsand container sizes of liquor dispensed through
the dispensing system;

(if) number of one ounce portions dispensed through the
dispensing system by brand or sales price level;

(iif) number of one ounce portions sold by brand or sales
pricelevel; and

(iv) beginning and ending meter readings by brand or sales
price level to correlate with cost and sales totals by brand or
sales price level. These records must be made available for
inspection and audit by the department or law enforcement.

(h) Eachlicenseeshall filewith the department acomplete
price list which includes the selling price, by brand, of each
mixed drink dispensed through a metered dispensing system.
The licensee or his agent shall not:

(i) sell morethan one mixed drink to apatron for asingle
price;

(ii) establish asingle pricebased on the required purchase
of more than one mixed drink; or

(iii) sell amixed drink at a price that is reduced from the
usual established price on the list the licensee has on file with
the department.

This rule does not prohibit the sale of pitchers of mixed
drinks as long as the pitcher contains one ounce of primary
liquor per person to which the pitcher is served.

(i) Licensees shall display in a prominent place on the
premises a list of the types and brand names of liquor being
served through its dispensing system. This requirement may be
satisfied either by printing the list on an alcoholic beverage
menu or by wall posting or both. No listswhich arewall posted
on the premises of arestaurant licensee may belarger than 8 1/2
by 11 inches.

A licensee or his employee shall not:

(i) sell or serve any brand of liquor not identical to that
ordered by the patron; or

(ii) misrepresent the brand of any liquor contained in any
drink sold or offered for sale.

() All dispensing systems and devices must conform to
federal, state, and local health and sanitation requirements.
Where considered necessary, the department may:

(i) requirethe ateration or removal of any system,

(ii) require the licensee to clean, disinfect, or otherwise
improve the sanitary conditions of any system.

R81-1-10. Wine Dispensing.

(1) Each licensee shall keep daily records for each
dispensing outlet as follows:

(8 brands and container sizes of each wine dispensed by
the glass;

(b) number of five ounce portions dispensed of each wine

by brand and sales price level; and

(c) number of five ounce portions sold by brand and sales
price level.

These records must be made available for inspection and
audit by the department or law enforcement.

(2) Thelicensee or his agent shall not:

(8 sell morethan onefive ounce glass of wineto apatron
for asingle price;

(b) establish asingle price based on therequired purchase
of more than one five ounce glass of wine; or

(c) el afiveounceglassof wineat apricethat isreduced
from the usual established price.

R81-1-11. Multiple-Licensed Facility Storage and Service.

(1) For the purposes of thisrule:

(a) "premises’ asdefined in Section 32A-1-105(36) shall
include the location of any licensed restaurant, club, or on-
premisebeer retailer facility or facilitiesoperated or managed by
the same person or entity that are located within the same
building or complex. Multiplelicensed facilitiesshall betermed
"qualified premises’ as used in thisrule.

(b) theterms"sell", "sal€", "to sell" as defined in Section
32A-1-105(47) shall not apply to a cost allocation of acoholic
beverages as used in thisrule.

(c) "cost alocation” means an apportionment of the as
purchased cost of the alcoholic beverage product based on the
amount dispensed in each outlet as reconciled by the record
keeping requirements of this rule.

(d) "remotestorageal coholic beverage dispensing system"
meansadispensing systemwheretheal coholic product isstored
in a single centralized location, and may have separate
dispensing heads at different locations, and is capable of
accounting for the amount of alcoholic product dispensed to
each location.

(2) Where qualified premises have consumption areasin
reasonabl e proximity to each other, the dispensing of a coholic
beverages may be made from the alcoholic beverage inventory
of an outlet in one licensed location to patrons in either
consumption area of the qualified premises subject to the
following requirements:

(@ for liquor and wine dispensing, daily dispensing
recordsasrequired in R81-1-9(4)(g) and R81-1-10(1) must al'so
show the amount of alcoholic beverage products dispensed to
each licensed location;

(b) for beer dispensing, daily records must be kept in a
form acceptable to the department that show the amount of beer
dispensed to each outlet;

(c) point of sale control systems must beimplemented that
will record the amounts of each al coholic beverage product sold
in each location. Salesrecords and dispensing records must be
balanced daily;

(d) cost alocation of the alcoholic beverage product cost
must be made for each location on at least a monthly basis.
Allocations must be able to be supported by the record keeping
requirements of Section 32A-4-106(26)(27)(32), or 32A-5-
107(11)(12)(15)(16)(17), or 32A-10-206(13);

(e) dispensing of alcoholic beveragestoalicensed|ocation
may not be made on prohibited days or at prohibited hours
pertinent to that license type;
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(f) if separate inventories of liquor are maintained in one
dispensing location, the storage area of each licensee’s liquor
must remain locked during the prohibited hoursand daysof sale
for each license type;

(9) dispensing of alcoholicbeveragesto alicensedlocation
may not be made in any manner prohibited by the statutory or
regulatory operational restrictions of that license type;

(h) alicensee must obtain department approval before
dispensing acoholic beverages as described in this section.
Applications for approval shall bein aform prescribed by the
department and shall include a floor plan of all storage,
dispensing, sales, service, and consumption areas involved.

(i) acoholic beverages dispensed under this section may
be delivered by serversfrom one outlet to the various approved
consumption areas, or dispensed to each outlet through the use
of aremote storage alcoholic beverage dispensing system.

(3) On qualified premises where each licensee maintains
an inventory of alcoholic beverage products, the alcoholic
beverages owned by each licensee may be stored in a common
location in the building subject to the following guidelines:

(& each licensee shall identify the common storage
location when applying for or renewing their license, and shall
receive department approval of the location;

(b) each licensee must be ableto account for itsownership
of the alcoholic beverages stored in the common storage
location by keeping records, balanced monthly, of expenditures
for alcoholic beverages supported by items such as delivery
tickets, invoices, receipted hills, canceled checks, petty cash
vouchers; and

(c) the common storage area may be located on the
premises of one of the licensed liquor establishments.

R81-1-12. Alcohol Training and Education Seminar.

(1) The acohol training and education seminar, as
described in Section 62A-8-103.5, shall be completed by every
employee of every new and renewing licensee under Title 32A
who sells or furnishes alcoholic beverages to the public within
the scope of his employment for consumption on the premises.
Employees must complete the training within six months of
commencing employment. Each licensee shall maintain current
records on each employee indicating: (1) date of hire, and (2)
date of completion of training.

(2) Theseminar shall includethefollowing subjectsinthe
curriculum and training:

(@ dcohol as a drug and its effect on the body and
behavior;

(b) recognizing the problem drinker;

(c) anoverview of state alcohol laws;

(d) dealing with problem customers; and

(e) aternate means of transportation to get a customer
safely home.

(3) Persons required to complete the seminar shall pay a
fee to the seminar provider.

(4) The seminar is administered by the Division of
Substance Abuse of the Utah Department of Human Services.
R81-1-13. Utah Government Records Access and
M anagement Act.

(1) Purpose. To provide procedures for access to

government records of the commission and the department.

(2) Authority. Theauthority for thisruleis Sections 63-2-
204, and 63-2-904 of the Government Records Access and
Management Act (GRAMA).

(3) Requests for Access. Requests for access to
government recordsof thecommission or thedepartment should
be written and made to the executive secretary of the
commission or the records officer of the department, asthe case
may be, at the following address. Department of Alcoholic
Beverage Control, 1625 South 900 West, P.O. Box 30408, Salt
Lake City, Utah 84130-0408.

(4) Fees. A feeschedulefor the direct and indirect costs
of duplicating or compiling arecord may be obtained from the
commission and the department by contacting the appropriate
official specified in paragraph (3) above. The department may
require payment of past fees and future estimated fees before
beginning to processarequest if feesare expected to exceed $50
or if the requester has not paid fees from previous requests.
Feesfor duplication and compilation of arecord may bewaived
under certain circumstances described in Section 63-2-203(3).
Requestsfor thiswaiver of feesmust be madeto the appropriate
official specified in paragraph (3) above.

(5) Requestsfor Accessfor Research Purposes. Accessto
privateor controlled recordsfor research purposesisallowed by
Section 63-2-202(8). Requests for access to these records for
research purposes may be made to the appropriate officia
specified in paragraph (3) above.

(6) Intellectual Property Rights. Whenever the
commission or department determines that it owns an
intellectual property right to aportion of itsrecords, it may elect
to duplicate and distribute, or control any materials, in
accordance with the provisions of Section 63-2-201(10).
Decisionsaffecting records covered by theserightswill be made
by the appropriate official specified in paragraph (3) above.
Any questions regarding the duplication and distribution of
materials should be addressed to that individual.

(7) Reguests to Amend a Record. An individual may
contest the accuracy or completeness of a document pertaining
to him pursuant to Section 63-2-603. The request should be
made to the appropriate official specified in paragraph (3)
above.

(8) TimePeriodsUnder GRAMA.. Theprovisionsof Rule
6 of the Utah Rules of Civil Procedure shall apply to calculate
time periods specified in GRAMA.

R81-1-14. Americans With Disabilities Act Complaint
Procedure.

(1) Authority and Purpose. This rule is promulgated
pursuant to Section 63-46a-3(3). The commission, pursuant to
28 CFR 35.107, July 1, 1992 Ed., adopts, defines, and publishes
within this rule complaint procedures providing for prompt and
equitableresolution of complaintsfiledin accordancewith Title
11 of the Americans With Disabilities Act, with the commission
or the department.

(2) No qualified individual with adisability, by reason of
disability, shall be excluded from participation in or be denied
the benefits of the services, programs, or activities of the
commission, or department, or be subjected to di scrimination by
the commission or department.
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(3) Definitions.

"ADA coordinator” means the commission’s and
department’s coordinator or designeewho hasresponsibility for
investigating and providing prompt and equitabl e resolution of
complaints filed by qualified individuals with disabilities.

"ADA State Coordinating Committee” means that
committee with representatives designated by the directors of
the following agencies: Office of Planning and Budget;
Department of Human Resource M anagement; Division of Risk
Management; Division of Facilities Construction M anagement;
and Office of the Attorney General.

"Disability” means with respect to an individual with a
disability, a physical or mental impairment that substantially
limits one or more of the major life activities of an individual;
a record of an impairment; or being regarded as having an
impairment.

"Individual with a disability" means a person who has a
disability which limits one of his mgjor life activities and who
meets the essential eligibility requirement for the receipt of
services or the participation in programs or activities provided
by the commission or department, or who would otherwise be
an eligible applicant for vacant positions with the commission
or department, as well as those who are employees of the
commission or department.

"Major life activities" means functions such as caring for
one's self, performing manual tasks, walking, seeing, hearing,
speaking, breathing, learning, and working.

(4) Filing of Complaints.

(& The complaint shall be filed in a timely manner to
assure prompt, effective assessment and consideration of the
facts, but no later than 60 days from the date of the alleged act
of discrimination. However, any complaint alleging an act of
discrimination occurring between January 26, 1992, and the
effective date of this rule, may be filed within 60 days of the
effective date of thisrule.

(b) Thecomplaint shall befiled with thecommission’sand
department’s ADA coordinator in writing or in another
accessible format suitable to the individual .

(c) Each complaint shall:

(i) include the individual’s name and address;

(i) include the nature and extent of the individual's
disability;

(iii) describe the commission’s or department’s alleged
discriminatory action in sufficient detail to inform the
commission or department of the nature and date of the alleged
violation;

(iv) describe the action and accommodation desire; and

(v) be signed by the individua or by his legd
representative.

(d) Complaintsfiled on behalf of classes or third parties
shall describe or identify by name, if possible, the aleged
victims of discrimination.

(5) Investigation of Complaint.

(8 TheADA coordinator shall conduct an investigation of
each complaint received. Theinvestigation shall be conducted
to the extent necessary to assureall relevant factsare determined
and documented. This may include gathering all information
listed in paragraph (4)(c) of thisruleif it is not made available
by the individual.

(b)  When conducting the investigation, the ADA
coordinator may seek assistance from the commission’s or
department’s legal, human resource, and budget staff in
determining what action, if any, shall betaken onthe complaint.
Before making any decision that would involve an expenditure
of funds which is not absorbable within the commission’s or
department’s budget and woul d require appropriation authority;
facility modifications; or reclassification or reallocation in
grade, the ADA coordinator shall consult with the ADA State
Coordinating Committee.

(6) Issuance of Decision.

(8 Within 15 working days after receiving the complaint,
the ADA coordinator shall issue adecision outlining in writing
or in another acceptable suitable format stating what action, if
any, shall be taken on the complaint.

(b) If the coordinator is unable to reach adecision within
the 15 working day period, he shall notify theindividual with a
disability in writing or by another acceptable, suitable format
why the decision is being delayed and what additiona time is
needed to reach adecision.

(7) Appesls.

(8 Theindividua may appeal the decision of the ADA
coordinator by filing an appeal within five working days from
the receipt of the decision.

(b) Appeals involving the commission shall be filed in
writingwith thecommission. Appealsinvolvingthedepartment
shall befiled inwriting with the department’s executive director
or adesignee other than the ADA coordinator.

(c) The filing of an appea shall be considered as
authorization by the individua to alow review of all
information, including information classified as private or
controlled, by the commission, executive director, or designee.

(d) The appeal shall describein sufficient detail why the
ADA coordinator's decision is in error, is incomplete or
ambiguous, is not supported by the evidence, or is otherwise
improper.

(e) Thecommission, executivedirector, or designee, shall
review the factual findings of the investigation and the
individud's statement regarding the inappropriateness of the
ADA coordinator's decision and arrive at an independent
conclusion and recommendation. Additiona investigationsmay
be conducted if necessary to clarify questions of fact before
arriving at an independent conclusion. Before making any
decision that would involve an expenditure of funds which is
not absorbable within the commission’s or department’s budget
and would require appropriation authority; facility
modifications; or reclassification or realocation in grade, the
commission, executive director, or designee shall also consult
with the State ADA Coordinating Committee.

(f) The decision shall be issued within ten working days
after receiving the appeal and shall be in writing or in another
accessible suitable format to the individual .

(g) If the commission, executive director, or designee is
unable to reach a decision within the ten working day period,
the individual shall be notified in writing or by another
acceptable, suitable format why the decision is being delayed
and the additional time needed to reach a decision.

(8) Classification of records. The record of each
complaint and appeal, and al written records produced or
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received as part of the action, shall be classified as protected as
defined under Section 63-2-304 until the ADA coordinator,
executive director, or their designees issue the decision, at
which time any portions of the record which may pertain to the
individual’smedical condition shall remain classified as private
as defined under Section 63-2-302, or controlled as defined in
Section 63-2-303. All other information gathered as part of the
complaint record shall beclassified asprivateinformation. Only
thewritten decision of the ADA coordinator, executivedirector,
or designees shall be classified as public information.

(9) Relationshipto other laws. Thisrule doesnot prohibit
or limit the use of remedies available to individuals under the
state Anti-Discrimination Complaint Procedures Section 67-19-
32; the Federal ADA Complaint Procedures, 28 CFR 35.170, et
seg.; or any other Utah or federal law that provides equal or
greater protection for the rights of individuals with disabilities.

R81-1-15. Commission Declaratory Orders.

(1) Authority. Asrequired by Section 63-46b-21, and as
authorized by Section 32A-1-107, this rule provides the
procedures for the submission, review, and disposition of
petitionsfor commission declaratory orderson the applicability
of statutes administered by the commission and department,
rules promul gated by the commission, and ordersissued by the
commission.

(2) Petition Procedure.

(8 Any person or government agency directly affected by
astatute administered by the commission, arule promul gated by
the commission, or an order issued by the commission may
petition for a declaratory order.

(b) The petitioner shal file the petition with the
COmMmMIssion’s executive secretary.

(3) Petition Form. The petition shall:

(8 be clearly designated as a request for a declaratory
order;

(b) identify the statute, rule, or order to be reviewed;

(c) describe the situation or circumstances giving rise to
the need for the declaratory order, or in which applicability of
the statute, rule, or order isto be reviewed;

(d) describethereason or need for the applicability review;

(e) identify the person or agency directly affected by the
statute, rule, or order;

(f) include an address and telephone number where the
petitioner can be reached during regular work days; and

(9) besigned by the petitioner.

(4) Petition Review and Disposition.

(8 Thecommission shall:

(i) review and consider the petition;

(ii) prepare adeclaratory order stating:

(A) the applicability or non-applicability of the statute,
rule, or order at issue;

(B) thereasonsfor theapplicability or non-applicability of
the statute, rule, or order; and

(C) any requirements imposed on the department, the
petitioner, or any person as aresult of the declaratory order;

(iii) servethe petitioner with a copy of the order.

(b) The commission may:

(i) interview the petitioner;

(i) hold an informa adjudicative hearing to gather

information prior to making its determination;

(ili) hold a public information-gathering hearing on the
petition;

(iv) consult with department staff, the Attorney Genera’s
Office, other government agencies, or the public; and

(v) takeany other action necessary to provide the petition
adequate review and due consideration.

R81-1-16. Disgualification Based Upon Conviction of Crime.

(1) The Alcoholic Beverage Control Act generaly
disgualifiesany person, licensee, or, in the case of apartnership
or a corporation, a partner, manager, officer, director, or
shareholder with more than 20% of the issued and outstanding
stock, from being an employee of the department, receiving a
license, or being an employee of alicensee if they have been
convicted of:

(& afelony under any federal or state law;

(b) any violation of any federal or state law or local
ordinance concerning the sale, manufacture, distribution,
warehousing, adulteration, or transportation of alcoholic
beverages; or

(c) any crimeinvolving moral turpitude.

(2) Asusedinthe Act and theserules:

(8 "convicted" or "conviction" means a determination of
guilt by ajudge or ajury, upon either atrial or entry of plea, in
any court, including a court not of record, that has not been
reversed on apped;

(b) "felony" means any crime punishable by a term of
imprisonment in excess of one year; and

(c) a"crimeinvolvingmoral turpitude’ meansacrimethat
involvesactions done knowingly contrary to justice, honesty, or
good morals. It isaso described as a crimethat is "malumin
s as opposed to "malum prohibitum" - actions that are
immoral in themselvesregardless of being punishableby law as
opposed to actionsthat arewrong only sincethey are prohibited
by statute. A crime of moral turpitude ordinarily involves an
element of falsification or fraud or of harmor injury directed to
another person or another’s property. For purposes of thisrule,
crimes of mora turpitude may include crimes involving
controlled substances, illegal drugs, and narcotics.

R81-1-17. Advertising.

(1) Purpose.

(a) Pursuant to actions taken on May 13, 1996, wherein
the United States Supreme Court issued its ruling in 44
Liquormart, Inc. v. Rhode Island, 64 U.S.L.W. 4313 (1996),
holding that a statute banning off-premises advertisement of
liquor prices was a violation of the First Amendment right to
freedom of commercia speech, and whereas on July 2, 1996,
Utah Licensed Beverage Association v. Michael Leavitt et al,
Civil No. 96-CV-581 S, was filed in the United States District
Court, District of Utah, Central Division, naming the governor,
attorney general, and the commission as defendants, and
whereas plaintiffs seek to declare many of Utah's statutes and
rulesregulating alcoholic beverageadvertising unconstitutiona,
thisruleispromulgated to interpret currently applicablelawsin
amanner to preservetheir constitutionality, and toidentify such
laws that the state will not enforce.

(b) No provision of this rule shal be construed as a
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concession that any current law or ruleis unconstitutional. To
the extent any statute or rule is inconsistent with thisrule, this
rule shall govern.

(2) Definitions. For purposesof thisrule, "advertisement”
or "advertising” includes any written or verbal statement,
illustration, or depiction which iscalculated to induce alcoholic
beverage saes, whether it appears in a newspaper, magazine,
trade booklet, menu, wine card, leaflet, circular, mailer, book
insert, catalog, promotional material, sales pamphlet, or any
written, printed, graphic, or other matter accompanying the
container, representations made on cases, billboard, sign, or
other public display, public transit card, other periodical
literature, publication or in aradio or television broadcast, or in
any other media; except that such term shall not include:

(a) labelson products; or

(b) any editorial or other reading material (i.e., news
release) in any periodical or publication or newspaper for the
publication of which no money or valuable considerationispaid
or promised, directly or indirectly, by any acoholic beverage
industry member or retailer, and whichisnot written by or at the
direction of the industry member or retailer.

(3) Application.

(8 Thisrule shall govern the regulation of advertising of
alcoholic beverages sold within the state, except where the
regulation of interstate electronic media advertising is
preempted by federal law. This rule incorporates by reference
the Federal Alcohol Administration Act, 27 U.S.C. 205(f), and
Subchapter A, Parts 4, 5, 6 and 7 of the regulations of the
Bureau of Alcohol, Tobacco and Firearms, United States
Department of the Treasury in 27 CFR 4, 5, 6 and 7 (1993
Edition). These provisions shall regulate the labeling and
advertising of a coholic beverages sold within this state, except
where federal statutes and regulations are found to be contrary
to or inconsi stent with the provisions of the statutes and rul es of
this state.

(b) 27 CFR Section 7.50 providesthat federal laws apply
only to the extent that the laws of a state impose similar
requirements with respect to advertisements of malt beverages
manufactured and sold or otherwise disposed of in the state.
Thisrule, therefore, adoptsand incorporatesby referencefederal
laws, previously referenced in subparagraph (), relating to the
advertising of malt beverage products.

(4) Current statutes and rules restricting the advertising,
display, or display of pricelistsof liquor products, asdefined in
32A-1-105(24), or liquor services, by retailers of such products
including the department, state stores, package agencies,
restaurants, arport lounges, private clubs, specia use
permittees, and single event permittees, or by manufacturers,
suppliers, importers, wholesalers, or any of their affiliates,
subsidiaries, officers, directors, agents, employees, or
representativesof such products, are applicableand enforceable
except as otherwise provided in thisrule.

(5) By thisrule, the statutory provisions of Sections 32A-
4-106(21)(a) and (b), 32A-7-106(2)(m), 32A-12-401, and rule
provisions of the Utah Administrative Code listed in R81-1-8,
R81-4A-12 and R81-7-2, to the extent they restrict the
advertising of beer, as defined in 32A-1-105(4), by
manufacturers, wholesalers, or retailers of such products are
suspended. Instead, all advertising of beer shall comply withthe

advertising requirements listed in Section (10) of thisrule.

(6) Current statutes and rules restricting private club
advertisng caculated to increase club membership are
applicable and enforceable.

(7)(® All trade practice restrictions provided by Section
32A-12-603 regulating things of value that liquor, wine and
heavy beer industry members, asthat termisdefinedin 32A-12-
601, may provide to liquor, wine and heavy beer retailers are
applicable and enforceable.

(b) All trade practice restrictions provided by Section
32A-12-603 regulating things of value that beer industry
members may provide to beer retailers are applicable and
enforceable, with the following amendments:

(i) any on-premise beer retailer may be provided, receive
and use things of value from beer industry membersto the same
extent authorized for any tavern licenses;

(if) arestaurant liquor licensee may be provided, receive
and use things of value from beer industry membersto the same
extent authorized for any beer licensee or permittee; and

(iii) product displays, insidesigns, and retailer advertising
specialties relating to beer products may be displayed to the
extent authorized by this rule and federa law (see 27 CFR
6.84), to include being visible on and off the beer retailer's
premise.

(8) All provisions of Section 32A-12-606 relating to
unlawful acts involving consumers are applicable and
enforceable.

(9) Rule R81-1-8 (e) and (f), and R81-7-2 are repealed.

(10) Advertising Requirements. Any advertising or
advertisement authorized by thisrule:

(@ May not violate any federal laws referenced in
Subparagraph (4);

(b) May not contain any statement that is false or
misleading;

(c) May not contain any statement, design, device, or
representation which is obscene or indecent;

(d) May not refer to, portray or imply illegal conduct or
illegal activity, except in the context of public service
adverti sements or announcementsto educate and inform people
of the dangers, hazards and risks associated with irresponsible
drinking or drinking by persons under the age of 21 years;,

(e) May not encourage over-consumption or intoxication,
or overtly promote increased consumption of alcoholic
products;

(f) May not advertise any promotional scheme such as
"happy hour" or "all you can drink for $...".

(g9) May not encourage or condone drunk driving;

(h) May not depict the act of drinking;

(i) May not promote or encourage the sae to or use of
acohol by persons under the age of 21 years (minors);

(i) May not be directed or appeal primarily to minors by:

(i) using any symbol, language, music, gesture, cartoon
character, or childhood figure such as SantaClausthat primarily
appealsto minors;

(i) employing any entertainment figure or group that
appeals primarily to minors;

(iii) placing advertising in magazines, newspapers,
television programs, radio programs, or other mediawheremost
of the audience is reasonably expected to be minors;
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(iv) placing advertisinginany school, collegeor university
magazine, newspaper, program, television program, radio
program, or other media, or sponsoring any school, college or
university activity;

(v) using models or actors in the advertising that
reasonably appear to be minors,

(vi) advertising at an event where most of the audienceis
reasonably expected to be minors; or

(vii) using alcoholic beverage identification, including
logos, trademarks, or names on clothing, toys, games or game
equipment, or other materials intended for use primarily by
minors.

(k) May not contain claims or representations that
individuals cannot obtain social, professional, educational,
athletic, or financial successor statuswithout al coholic beverage
consumption, or claim or represent that individual scannot solve
social, personal, or physical problems without such
consumption;

(I) May not offer alcoholic beveragesto the genera public
without charge;

(m) May not require the purchase, sale, or consumption of
an acoholic beverage in order to participate in any promotion,
program, or other activity; and

(n) May provideinformationregarding product availability
and price, and factual information regarding product qualities,
but may not imply by use of appealing characters or life-
enhancing images that consumption of the product will benefit
the consumer’s health, physical prowess, athletic ability, socia
welfare, or capacity to enjoy life's activities.

(11) Violations. Any violation of thisrule may result in
the imposition of any administrative penalties authorized by
32A-1-119(5), (6) and (7), and any criminal penaltiesauthorized
by the Utah Alcoholic Beverage Control Act.

R81-1-18. Pilot Wine Tasting Program.

(1) Purpose. Toimplement and operateapilot program by
whichlocal industry representativesmay conduct retail licensee
tastings of cork-finished wines at the department’s
administrative office complex.

(2) Authority. The authority for thisrule is Section 32A-
12-603(20) of the Alcoholic Beverage Control Act.

(3) Definitions.

(8 "Local industry representative" or "representative’
means an individual, corporation, partnership, or limited
liability company licensed by the commission under Section
32A-8-501 to represent cork-finished wine products of a
manufacturer, supplier, or importer with the department,
package agencies, licensees and permittees in this state, or any
of the representative's employees.

(b) "Promotional tasting of wines' means conduct
statutorily prohibited by Sections 32A-8-505(2), (6), and (7),
32A-12-201, 32A-12-208, 32A-12-603, and 32A-12-606.

(c) "Promotional tasting of wines" does not include:

(i) conduct authorized or excepted by Sections 32A-1-501
through -504, 32A-12-603(2), (3), (9), (10), and (20), 32A-12-
606; or

(ii) conduct otherwise specifically allowed by law.

(d) "Retailer" means the holder of a private club or
restaurant liquor license issued by the commission under

Chapters 32A-4 and 32A-5, or any of the club’s or restaurant’s
employees.

(e) "DABC" meansthe Department of Alcoholic Beverage
Control.

(4) Check-out procedures.

(& All cork-finished wines used in this program shall be
checked out by a loca industry representative from the
department’sclub and restaurant storelocated at 1675 South 900
West, Salt Lake City, Utah.

(b) The wines shal be checked out during the store's
regular businesshours, excluding any recognized stateor federal
holiday, and the day preceding the holiday. The representative
shall alow at least 24 hours from the time the order is placed
until the wineis checked out

(c) Atthetimeof check-out, each representative shall sign
apurchase formwhich shall include the representatives DABC
license number, alist of thewines checked out, and a statement
that the wines will be used only for tasting sessions conducted
under this program. The form shall be in triplicate: one shall
remain at the club and restaurant store; one shall accompany the
wines when the representative checks them in at the tasting
session; and one shall be the representative's receipt.

(d) Store personnd shall affix a bright colored label to
each winebottlewhich reads"Retailer Sample” toidentify it for
use in the pilot wine tasting program.

(e) Eachrepresentativeshall pay full retail price(including
markup and taxes) for each bottle of wine checked out.

(5) Specia order and transfer procedures.

(8 Winesused in thisprogram shall be productslisted by
the department or specia ordered by the representative in
accordance with department policy P96-03-04.

(b) No wines shall be transferred from other state liquor
stores, but may betransferred from stock availablein the central
administrative warehouse, including specia orders.

(6) Proceduresfor tasting sessions.

(8 All tasting sessions under this program shall be done
in the department’s administrative office building in rooms
designated by the department.

(b) Sessions shall be held at least on a weekly basis on
days and at times designated by the department.

(c) Representatives shall schedule a tasting session with
the department at least one week in advance.

(d) Tasting sessions may be attended by representatives
and their employees, manufacturers, suppliers, and importers;
retailers and their employees; and supervisory staff of the
department.

(e) The department may put a reasonable maximum limit
on the total number of attendees.

(f) All personsattending thetasting other than department
staff must sign an attendance form. Representatives and their
employees, and retailers and their employees shall also enter
their DABC license number on the form.

(9) Therepresentativeisresponsiblefor transportingtothe
tasting session all wines checked out from the club and
restaurant store. All wines checked out must be checked in to
the department within seven (7) calendar days. Thewines must
be returned as a group and not piecemeal. The representative
shall present a copy of the purchase form and pay the
administrative per bottle fee set by the commission before
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participating in the session.

(h) Oncethewinesarebrought to the session, they shall be
checked in by the department, and may not leave the premises
of the department’s administrative office building except for
disposition by thedepartment. Thedepartment shall storewines
for representatives for use at future tasting sessions, but not
more than seven days from the date of purchase. The
department shall maintain arecord of each bottle returned.

(i) The department shall provide tables for the tasting
sessions.

(1) The representatives shall provide their own buckets,
glasses, openers, napkins, and food for the tasting sessions.

(k) Participants shall follow accepted protocol for wine
tasting, and may not consume the wine.

(I) Any tasting session is subject to video taping at the
discretion of the department. No audio taping shall be done.

(m) The representatives are responsible for dumping
bucketsand unused portionsof wine, and cleaning up thetasting
area at the conclusion of each tasting session.

(n) The department shall dispose of the wine as provided
in Section 32A-12-603(3)(j) or -603(6).

(7) Administrativefee. In addition to the full retail price,
the commission shall set an administrative fee for each bottle
purchased under this program, and may periodically review the
fee to ensure that it is sufficient to defray the department’s
actual, ordinary, and necessary costs directly incurred in
administering this program.

(8) Penaltiesfor Non-Compliance. Any representative or
retail licensee who engages or participates in any promotional
tasting of winesat any location in the state other than asallowed
under this program may have their license suspended or
revoked.

(9) Report to Legislature. The commission shall prepare
areport of the program and file it with the Legidature before
November 1, 1999.

(10) Duration of program. This program shall bein effect
from July 1, 1998.

KEY: alcohalic beverages
March 27, 2000 32A-1-107
Notice of Continuation January 10, 1997 32A-1-119(5)(c)
32A-3-103(1)(a)
32A-4-103(1)(a)
32A-4-203(1)(a)
32A-5-103(3)(c)
32A-6-103(2)(a)
32A-7-103(2)(a)
32A-8-103(1)(a)
32A-9-103(1)(a)
32A-10-203(1)(a)
32A-11-103(1)(a)
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R156. Commer ce, Occupational and Professional Licensing.
R156-17a. Pharmacy Practice Act Rules.
R156-17a-101. Title.

These rules are known as the "Pharmacy Practice Act
Rules'.

R156-17a-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and
17a, asused in Title 58, Chapters 1 and 17a or these rules:

(1) "Dispense”, as defined in Subsection 58-17a-102(9),
does not include transferring medications for a patient from a
legally dispensed prescription for that particular patient into a
daily or weekly drug container to facilitate the patient taking the
correct medications.

(2)  "NAPLEX" means North American Pharmacy
Licensing Examination.

(3) "NABP" meansthe National Association of Boards of
Pharmacy.

(4) "Qualified continuing education" asused intheserules,
means continuing education that meetsthe standards set forthin
Section R156-17a-313.

(5) "Unprofessional conduct”, as defined in Title 58,
Chapters 1 and 17a, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-17a-502.

R156-17a-103. Authority - Purpose.

Theserulesare adopted by the division under the authority
of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 17a

R156-17a-104. Organization - Relationship toRulesR156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-17a-301. Licensure - Pharmacist - Pharmacy
I nternship Standards.

In accordance with Subsection 58-17a302(1)(d), the
standards for the internship required for licensure as a
pharmacist include the following:

(1) The internship shall consist of at least 1500 hours
obtained in Utah, in another state or territory of the United
States, or in Utah and another state or territory of the United
States.

(& Internship hours completed in Utah shall include at
least 360 hours but not more than 900 hours in a college
coordinated practical experience program as an integral part of
the curriculum which shall include a minimum of 120 hoursin
each of the following practices:

(i) community pharmacy;

(if) hospital pharmacy; and

(iii) another pharmacy setting.

(b) Internship hourscompletedin another state or territory
of the United States shall be accepted based on the approval of
hours by the state pharmacy board of that jurisdiction.

(2) Evidence of completed internship hours shal be
documented to the division by the pharmacy intern at the time
application is made for a Utah pharmacist license or at the
completion of the Utah internship, if not seeking Utah licensure.

R156-17a-302. Licensure - Pharmacist - Examinations.

In accordance with Subsection 58-17a-302(1)(e), the
examinations which must be successfully passed by applicants
for licensure as a pharmacist are:

(1) the NAPLEX with a passing score as established by
the NABP;

(2) the Multistate Pharmacy Jurisprudence Examination
with aminimum passing score as established by the NABP.

R156-17a-303. Licensure- Pharmacist by Endor sement.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), an applicant for licensure as a pharmacist by
endorsement shall apply through the "Licensure Transfer
Program™ administered by NABP.

R156-17a-304. Licensure - Pharmacy Technician -
Education Standards.

(1) Inaccordance with Subsection 58-17a-302(4)(€), the
standards for the program of education and training which isa
requirement for licensure as a pharmacy technician shall
include:

(@& The program shall consist of at least 300 hours of
combined didactic and clinical training to includeat aminimum
the following topics:

(i) legal aspects of pharmacy practice such as laws and
rules governing practice;

(ii) hygiene and aseptic technique;

(iii) terminology, abbreviations and symbols;

(iv) pharmaceutica calculations;

(v) identification of drugsby trade and generic names, and
therapeutic classifications;

(vi) filling of ordersand prescriptionsincluding packaging
and labeling;

(vii) ordering, restocking, and maintaining druginventory;
and

(viii) computer applications in the pharmacy.

(b) The program of education and training shal be
outlined in awritten plan and shall include afinal examination
covering a a minimum the topics listed in Subsection (1)(a)
above.

(2) Thewritten outline of the training program including
the examination shall be available to the division and board
upon request.

R156-17a-305.
Examinations.

Q) In accordance with Subsection 58-17a
302(4)(e)((ii)(B), the examinations which must be passed by all
applicants applying for licensure as a pharmacy technician are:

(@& the Utah Pharmacy Technician Law and Rule
Examination with a passing score of at least 75; and

(b) the Nationa Pharmacy Technician Certification
Examination with a passing score as established by the
Pharmacy Technician Certification Board.

Licensure - Pharmacy Technician -

R156-17a-306. Licensure- Pharmacy Intern - Education.

(2) Inaccordancewith Subsection 58-17a-302(5)(a)(i), the
approved program is one which is accredited by the American
Council on Pharmaceutical Education.
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(2) In accordance with Subsection 58-17a-302(5)(b), the
preliminary educational qualifications are as defined in
Subsection 58-17a-302(5)(b).

(3) In accordance with Subsection 58-17a-302(5)(b), a
recognized college or school of pharmacy is one which has a
pharmacy program accredited by the American Council on
Pharmaceutical Education.

R156-17a-307. Licensure - Preceptor Approval.

In accordance with Subsection 58-17a-102(45), the
requirements which must be met by alicensed pharmacist to be
approved as a preceptor are:

(1) hold a Utah pharmacist license that is active and in
good standing;

(2) have been engaged in active practice as a licensed
pharmacist for not less than two years immediately preceding
the application for approval as a preceptor, except if employed
asaprofessional experience program coordinator in apharmacy
program accredited by the American Council on Pharmaceutical
Education; and

(3) have not been under any sanction at any time which
sanction is considered by the division or board to have been of
such a nature that the best interests of the intern and the public
would not be served by approving the licensee as a preceptor.

R156-17a-308. Licensure- Administrative I nspection.

In accordance with Subsections58-1-203(2), 58-1-301(3),
58-17a-303(4)(d) and Section 58-17a-103, an administrative
inspection may be:

(1) an onsite inspection; or

(2) asef-report inspection completed by the pharmacist-
in-charge on an audit form supplied by the division.

R156-17a-309. Licensure- Meet with the Board.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), an applicant for licensure under Title 58, Chapter 17a
may be required to meet with the State Board of Pharmacy for
the purpose of evaluating the applicant’'s qualifications for
licensure.
R156-17a-310.  Licensure - Out-of-state Mail Order
Pharmacy.

In accordancewith Subsections 58-1-203(2), 58-1-301(3),
58-17a-303(2)(e) and 58-17a-303(4)(d), the application for
licensure as an out-of-state mail order pharmacy shall supply
sufficient information concerning the applicant’s standing in its
state of domicile to permit the division and the board to
determine the applicant’s qualification for licensure in Utah.
Such information shall include the following:

(1) a certified letter from the licensing authority of the
state in which the pharmacy is located attesting to the fact that
the pharmacy islicensed in good standing and isin compliance
with all laws and regulations of that state;

(2) an affidavit affirming that the applicant will cooperate
with all lawful requests and directions of thelicensing authority
of the state of domicile relating to the shipment, mailing or
delivery of dispensed legend drugs into Utah; and

(3) acopy of the most recent state inspection showing the
status of compliance with laws and regulations for physica

facility, records, and operations.

R156-17a-311. Licensure- Branch Pharmacy.

In accordance with Subsections 58-1-203(2), 58-1-301(3)
and Section 58-17a-614, the qualifications for licensure as a
branch pharmacy include the following:

(1) The division in collaboration with the board shall
designate the location of each branch pharmacy. Thefollowing
shall be considered in granting such designation:

(& the distance between or from nearby aternative
pharmacies and all other factors affecting access of personsin
the area to alternative pharmacy resources,

(b) theavailability at the location of qualified personsto
staff the pharmacy consistent with Section R156-17a-609 of
these rules;

(c) theavailability and willingness of a parent pharmacy
and supervising pharmacist to assume responsibility for the
branch pharmacy;

(d) the availability of satisfactory physica facilities in
which the branch pharmacy may operate; and

(e) the totality of conditions and circumstances which
surround the request for designation.

(2) A branch pharmacy shall be licensed as a retail
pharmacy branch of an existing retail, hospital, or institutional
pharmacy licensed by the division.

(3) Theapplication for designation of abranch pharmacy
shall be submitted by the licensed pharmacy seeking such
designation. In the event more than one licensed pharmacy
makes application for designation of a branch pharmacy
location at a previously undesignated location, the division in
collaboration with the board, shall review all applications for
designation of the branch pharmacy and, if the location is
approved, shall approve for licensure the applicant determined
best able to serve the public interest.

(4) Theapplication shall include the following:

(& complete identifying information concerning the
applying parent pharmacy;

(b) complete identifying information concerning the
designated supervising pharmacist employed at the parent
pharmacy;

(c) address and description of the facility in which the
branch pharmacy is to be located;

(d) a specific formulary to be stocked indicating with
respect to each prescription drug the name, the dosage strength
and dosage units in which the drug will be prepackaged;

(e) complete identifying information concerning each
person located at the branch pharmacy who will dispense
prescription drugs in accordance with the approved protocol;
and

(f) protocols under which the branch pharmacy will
operate and itsrelationship with the parent pharmacy toinclude
the following:

(i) the conditions under which prescription drugs will be
stored, used, and accounted for;

(if) the method by which the drugs will be transported
from parent pharmacy to the branch pharmacy and accounted
for by the branch pharmacy;

(iii) adescription of how recordswill be kept with respect
to:
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(A) formulary;

(B) changesin formulary;

(C) record of drugs sent by the parent pharmacy;

(D) record of drugs received by the branch pharmacy;

(E) record of drugs dispensed;

(F) periodic inventories; and

(G) any other record contributing to an effective audit trail
with respect to prescription drugs provided to the branch

pharmacy.

R156-17a-312. Licensure - Pharmaceutical
Wholesaler/Distributor and Phar maceutical M anufacturer.
In accordancewith Subsections 58-1-203(2), 58-1-301(3),
and 58-17a-303(2)(h) and (i), the requirements for licensure as
a pharmaceutical wholesaer/distributor or pharmaceutical
manufacturer are defined, clarified, or established as follows:

(1) Each applicant for licensure as a pharmaceutical
wholesaler/distributor or pharmaceutical manufacturer shall
provide the following information:

(8 thename, full business address and tel ephone number;

(b) identification of al trade and business names used by
the applicant;

(c) addresses, telephone number and the names of contact
persons at all locations in the state in which prescription drugs
are located, stored, handled, distributed or manufactured;

(d) afull description of the ownership of the applicant
including busi nesstype/form, namesand identifyinginformation
concerning owners, partners, stockholdersif not apublicly held
company, names and identifying information concerning
company officers, and directors and management; and

(e) other information necessary to enable the division in
collaboration with the board to evaluate the requirements in
Subsection (2) below.

(2) In considering whether to grant a license to an
applicant as a pharmaceutical wholesaler/distributor or
pharmaceutical manufacturer, the division shall consider the
public interest by examining:

(8 any convictionsof theapplicant under any federal, state
or local laws relating to the distribution or manufacturing of
prescription drugs, drug samples, controlled substances or
controlled substance precursors;

(b) any convictions of a crimina offense or afinding of
unprofessional conduct whichwhen considered withtheactivity
of distributing or manufacturing prescription drugs indicates
thereisor may reasonably beathreat to the public health, safety
or welfare if the applicant were to be granted alicense;

(c) the applicant’s past experience in the distribution or
manufacture of prescription drugs including controlled
substancesto determinewhether the applicant might reasonably
be expected to be able to engage in the competent and safe
distribution and manufacture of prescription drugs;

(d) whether the applicant has ever furnished any false or
misleading informationin connectionwith theapplication or the
past activities of the applicant in connection with the
distribution or manufacture of prescription drugs;

(e) whether the applicant has been the subject of any
action against any license to engage in distribution or
manufacture of prescription drugs;

(f) compliance with licensing requirements under any

previously granted license to engage in distribution or
manufacture of prescription drugs;

(g) compliance with requirements under federal, state or
local law to make available to any regulatory authority those
records concerning distribution or manufacture of prescription
drugs; and

(h) any other factors upon which areasonable and prudent
person would rely to determine the suitability of the applicant
to safely and competently engage in the practice of distributing
or manufacturing prescription drugs.

(3) Theresponsible officer or management employee who
is responsible for the supervision of the applicant consistent
with Section R156-17a612 shal be identified on the
application.

R156-17a-313. Continuing Education - Phar macist.

(1) Inaccordancewith Subsections58-1-203(7) and 58-1-
308(3)(b), there is created a continuing education requirement
as a condition for renewal or reinstatement of pharmacist
licenses issued under Title 58, Chapter 17a.

(2) Continuing education shall consist of 24 hours of
qualified continuing professional education in each preceding
renewal period.

(3) Therequired number of hours of qualified continuing
professional education for an individual who first becomes
licensed during the two year period shall be decreased in a pro-
rataamount equal to any part of that two year period preceding
the date on which that individual first became licensed.

(4) Qualified continuing professional education shall
consist of:

(a) ingtitutes, seminars, lectures, conferences, workshops,
variousformsof mediatedinstruction, and programmed learning
courses presented by an institution, individual, organization,
association, corporation, or agency that has been approved by
the American Council on Pharmaceutical Education (ACPE);

(b) programs accredited by other nationally recognized
healthcare accrediting agencies; and

(c) educational meetings sponsored by the Utah
Pharmaceutical Association or Utah Society of Health-System
Pharmacists.

(5) Credit for qualified continuing professiona education
shall be recognized in accordance with the following:

(@ aminimum of eight hours shall be obtained through
attendance at lectures, seminars or workshops; and

(b) aminimum of six hours shall be in drug therapy or
patient management.

(6) A licensee shal be responsible for maintaining
competent records of completed quaified continuing
professional education for a period of four years after close of
the two year period to which the records pertain. It is the
responsibility of the licensee to maintain such information with
respect to qudified continuing professional education to
demonstrate it meets the requirements under this section.

R156-17a-314.
Technician.
(1) Inaccordancewith Subsections58-1-203(7) and 58-1-
308(3)(h), thereis created a continuing education requirement
as a condition for renewa or reinstatement of pharmacy

Continuing Education - Pharmacy
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technician licenses issued under Title 58, Chapter 17a

(2) Continuing education shall consist of eight hours of
qualified continuing professional education in each preceding
renewal period.

(3) Therequired number of hours of qualified continuing
professional education for an individual who first becomes
licensed during the two year period shall be decreased in apro-
rata amount equal to any part of that two year period preceding
the date on which that individual first became licensed.

(4) Qualified continuing professional education shall
consist of:

() institutes, seminars, lectures, conferences, workshops,
variousformsof mediated instruction, and programmed | earning
courses sponsored or approved by an ingtitution, individual,
organization, association, corporation, or agency that has been
approved by the American Council on Pharmaceutical
Education (ACPE);

(b) programs accredited by other nationally recognized
healthcare accrediting agencies; and

(c) educational meetings sponsored by the Utah
Pharmaceutical Association or the Utah Society of Health-
System Pharmacists.

(5) Documentation of current Pharmacy Technician
Certification Board certification will count as meeting the
requirement for continuing education.

(6) Credit for qualified continuing professional education
shall be recognized in accordance with the following:

(8 aminimum of four hours shall be obtained through
attendance at lectures, seminars or workshops.

(7) A licensee shal be responsible for maintaining
competent records of completed qualified continuing
professional education for a period of four years after close of
the two year period to which the records pertain. It is the
responsibility of the licensee to maintain such information with
respect to qualified continuing professional education to
demonstrate it meets the requirements under this section.

R156-17a-315. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1), the
renewa date for the two-year renewa cycle applicable to
licensees under Title 58, Chapter 17ais established by rulein
Section R156-1-308.

(2) Renewa procedures shall be in accordance with
Section R156-1-308.

R156-17a-502. Unprofessional Conduct.

"Unprofessional conduct" includes:

(@) violating any provison of the American
Pharmaceutical Association Code of Ethics, October 1994,
which is hereby incorporated by reference;

(2) faling to comply with the Food and Drug
Administration Compliance Policy Guideline 460.200, March
16, 1992, which is hereby incorporated by reference;

(3) failing to comply with the continuing education
requirements set forth in these rules;

(4) failing to provide the division with a current mailing
addresswithin areasonabl e period of timefollowing any change
of address;

(5) defaulting on a student loan;

(6) failing to abide by all applicable federal and state law
regarding the practice of pharmacy; and
(7) failing to comply with administrative inspections.

R156-17a-601. Oper ating Standar ds- Phar macy Technician
- Scope of Practice.

In accordance with Subsection 58-17a-102(42), the scope
of practice of a pharmacy technician is defined as follows:

(1) The pharmacy technician may perform any task
associated with the physical preparation and processing of
prescription and medication orders including:

(8 receiving written prescriptions;

(b) taking refill orders;

(c) entering and retrieving information into and from a
database, or patient profile;

(d) preparing labels;

(e) retrieving medications from inventory;

(f) counting and pouring into containers;

(9) placing medications into patient storage containers;

(h) affixing labels;

(i) compounding; and

() other non-judgmental tasks.

(2) The pharmacy technician shall not receive new ora
prescriptions or medi cation orders nor perform drug utilization
reviews.

(3) The licensed pharmacist shall provide genera
supervision asdefinedin Subsection 58-17a-102(17) tono more
than two pharmacy techniciansactually on duty at any onetime.

R156-17a-602. Operating Standards - Pharmacy Intern -
Scope of Practice.

In accordance with Subsections 58-17a-102(41) and 58-
17a-102(41), thescopeof practice of apharmacy internincludes
the following:

(2) If apharmacy intern ceasesto meet all requirementsfor
intern licensure, he shall surrender his pharmacy intern license
to the division within 60 days unless an extension is requested
and granted by the Division in collaboration with the Board.

(2) A pharmacy intern may act as a pharmacy intern only
under the supervision of an approved preceptor as set forth in
Subsection 58-17a-102(45) and Section R156-17a-603.

R156-17a-603. Operating Standards- Approved Preceptor.

In accordance with Subsection 58-17a-601(1), the
following shall apply to an approved preceptor:

(1) He may supervise more than one intern, however, a
preceptor may supervise only oneintern actually on duty in the
practice of pharmacy at any one time.

(2) He shall maintain adequate records to demonstrate the
number of internship hours completed by the intern and an
evaluation of the qudity of the intern’s performance during the
internship.

(3) The preceptor shall complete the preceptor section of
a "Utah Pharmacy Intern Experience Affidavit:"at the
conclusion of the preceptor/intern relationship regardless of the
time or circumstances under which that relationship is
concluded and provide that affidavit to the division.

(4) The preceptor shall be responsible for theintern'sacts
related to the practice of pharmacy while practicing as a
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pharmacy intern under his or her supervision.

(5) The preceptor shall use"The Internship Experience, A
Manua for Pharmacy Preceptors and Interns’, August 1980,
published by the NABP or an equivalent manua while
providing the intern experience for the intern.

R156-17a-604. Oper ating Standar ds- Suppor tive Per sonnel.

(1) Inaccordance with Subsection 58-17a-102(50)(a), the
duties of supportive personnel are further defined as follows:

(8 Supportive personnel may assist in any tasks not
related to drug preparation or processing including:

(i) stock ordering and restocking;

(i) cashiering;

(iii) billing;

(iv) filing;

(V) housekeeping; and

(vi) delivery.

(b) Supportive personnel shall not enter information into
a patient profile nor accept refill information.

(2) Inaccordancewith Subsection 58-17a-102(50)(b), the
supervision of supportive personnel is defined as follows:

(&) All supportivepersonnel shall be under the supervision
of alicensed pharmacist.

(b) The licensed pharmacist shall be present in the area
where the person being supervised is performing services and
shal be immediately available to assist the person being
supervised in the services being performed.

(3) In accordance with Subsection 58-17a-601(1), a
pharmacist, pharmacy intern, or pharmacy technician whose
license has been revoked or is suspended shall not be allowed to
provide any support servicesin a pharmacy.

R156-17a-605. Operating Standards - M edication Profile
System.

In accordancewith Subsections58-17a-601(1) and 58-17a-
604(1), the following operating standards shall apply with
respect to medication profile systems:

(1) Patient profiles, once established, shall be maintained
by a pharmacist in a pharmacy dispensing to patients on a
recurring basis for a minimum of one year from the date of the
most recent prescription filled or refilled; except that ahospital
pharmacy may delete the patient profile for an inpatient upon
discharge if arecord of prescriptionsis maintained as a part of
the hospital record.

(2) Information to be included in the profile shall be
determined by a responsible pharmacist at the drug outlet but
shall include as a minimum:

(@ full name of patient, address, telephone number, date
of birth or age and gender;

(b) patient history where significant, including known
alergies and drug reactions, and a comprehensive list of
medications and relevant devices;

(c) alist of al prescription drugs obtained by the patient
at the pharmacy including;

(i) name of prescription drug;

(ii) strength of prescription drug;

(iii) quantity dispensed;

(iv) dateof filling or refilling;

(v) charge for the prescription drug as dispensed to the

patient; and

(d) any additional commentsrelevant to the patient’sdrug
use.

(3) Patient medication profile information shal be
recorded by a pharmacist, pharmacy intern, or pharmacy
technician.

R156-17a-606. Operating Standards - Patient Counseling.

In accordance with Subsection 58-17a-601(1), standards
for patient counseling establishedin Section 58-17a-612 include
the following:

(1) Patient counseling shall include when appropriate the
following elements:

(8 the name and description of the prescription drug;

(b) the dosage form, dose, route of administration, and
duration of drug therapy;

(c) intended use of the drug and expected action;

(d) specia directions and precautions for preparation,
administration, and use by the patient;

(e) common severe side or adverse effects or interactions
and therapeutic contraindications that may be encountered,
including their avoidance, and the action required if they occur;

(f) techniques for self-monitoring drug therapy;

(9) proper storage;

(h) prescription refill information;

(i) action to be taken in the event of amissed dose;

() pharmacist comments relevant to theindividual’s drug
therapy, including any other information peculiar to the specific
patient or drug; and

(k) the date after which the prescription should not be
taken or used.

(2) Patient counseling shall not be required for inpatients
of a hospital or institution where other licensed health care
professionals are authorized to administer the drugs.

(3) A pharmacist shall not berequired to counsel apatient
or patient’s agent when the patient or patient’'sagent refusessuch
consultation.

(4) The offer to counsel shall be documented and said
documentation shall be available to the division and the board.

R156-17a-607. Operating Standards - Prescriptions.

In accordance with Subsection 58-17a-601(1), the
following shall apply to prescriptions:

(1) A prescription issued by an authorized licensed
practitioner, if communicated by an agent or employee of that
practitioner upon that practitioner’s specific instruction and
authorization, may be accepted by a pharmacist or pharmacy
intern.

(2) Prescriptionfiles, including refill information, shall be
maintai ned for aminimum of fiveyearsby either amanual filing
of written prescriptions or by permanent electronic record.

(3) Prescriptions having a remaining authorization for
refill may betransferred by the pharmacist at the outlet holding
the prescription to a pharmacist at another outlet upon the
authorization of the patient to whom the prescription was
issued. The transferring pharmacist and receiving pharmacist
shall act diligently to ensure that the total number of authorized
refillsis not exceeded.

(4) Prescriptionsfor terminal patientsinlicensed hospices,
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home hesalth agencies, or nursing homes may be partialy filled
if the patient has a medical diagnosis documenting a terminal
illness.

R156-17a-608. Oper ating Standar ds- Phar macist-in-char ge.
All drug outlets, except pharmaceutical manufacturersand

pharmaceutical wholesaler/distributors, and all pharmaceutical

administration facilities shall have a pharmacist-in-charge.

R156-17a-609. Operating Standards - Branch Pharmacy.

In accordance with Section 58-17a-614, the operating
standards for branch pharmacies include the following:

(1) Branch pharmacies may be staffed only by the
following persons holding current licenses to practice:

(8) physiciansand surgeons,

(b) osteopathic physicians and surgeons,

(c) advanced practice registered nurses; and

(d) physician assistants.

(2) Prescription drugs supplied to the branch pharmacy by
the parent pharmacy shall be prepackaged having alabel affixed
tothecontainer by alicensed pharmacist at the parent pharmacy.
The label shall contain all information required by law on a
prescription label except the date dispensed, identifying
information concerning the patient, specific dosageinstructions
and identification of the dispensing person. Excepted
information shall be added to the label by a branch pharmacy
person in one of the licensure classifications listed above at the
time the prescription drug is dispensed.

(3) Thebranch pharmacy shall be personally visited by the
supervising pharmacist or his designee who is also a licensed
Utah pharmacist not less than once in each month for the
purpose of auditing the prescription drug inventory and branch
pharmacy procedures against the approved protocol. A record
of each visit and the findings shall be maintained at the branch
pharmacy and at the parent pharmacy.

(4) The parent pharmacy shall notify the division in
writing and receive approval for any changein branch pharmacy
licensure qualifications or operating standards.

R156-17a-610. Operating Standards - Drug Outlets.

In accordance with Subsection 58-17a-601(1), standards
for the operations of drug outlets include the following:

(1) Any drug outlet licensed under the Pharmacy Practice
Act, Title58, Chapter 173, shall bewell lighted, well ventilated,
clean and sanitary.

(2) Thedispensing area, if any, shall have asink with hot
and cold culinary water separate and apart from any rest room
fecilities.

(3) Thedrug outlet shall be equipped to permit the orderly
storage of prescription drugs and devicesin amanner to permit
clear identification, separation, and easy retrieval of products,
and an environment necessary to maintain the integrity of the
product inventory.

(4) Thedrug outlet shall be equipped to permit practice
within the standards and ethics of the profession as dictated by
the usua and ordinary scope of practice to be conducted within
that facility.

(5) Thedrug outlet shall be stocked with the quality and
quantity of product necessary for the facility to meet it's scope

of practice in amanner consistent with the public health, safety
and welfare.

(6) The drug outlet shall be equipped with a security
system to permit detection of entry at al timeswhen thefacility
isclosed.

(7) Drug outlets engaged in extensive compounding
activities shall be required to maintain proper records and
procedure manuals and establish quality control measures to
ensure stability, equivaency where applicable and sterility.

(8) The drug outlet shall have recent editions of the
following reference publications in such quantity and in such
places as to make them readily available to facility personnel:

(8 the Utah Pharmacy Practice Act;

(b) the Utah Pharmacy Practice Act Rules;

(c) the Utah Controlled Substance Act;

(d) the Utah Controlled Substance Act Rules;

() Code of Federal Regulations (CFR) 21, Food and
Drugs, Part 1300 to end or equivalent such as the USPDI;

(f) current FDA Approved Drug Products (orange book);

(g) any other general drug references necessary to permit
practice dictated by the usual and ordinary scope of practice to
be conducted within that facility; and

(h) "The Intern Experience, A Manua for Pharmacy
Preceptorsand Interns’, August 1980, published by the National
Association of Boards of Pharmacy, if pharmacy interns are
present.

(9) The drug outlet shall post in view of the public the
license of the facility and the license or a copy of the license of
each pharmaci st, pharmacy intern, and pharmacy technicianwho
is employed in the facility, but may not post the license of any
pharmacist, pharmacy intern, or pharmacy technician not
actually employed in the facility.

(10) Drug outlets initialy licensed or substantialy
remodeled on or after September 1, 1992, shal have a
counseling area to allow for confidential patient counseling,
when appropriate.

(12) If thepharmacy islocated withinalarger facility such
asagrocery or department store, and alicensed Utah pharmacist
is not immediately available in the facility, the pharmacy shall
not remain open to pharmacy patients and shall be locked in
such away as to bar entry to the public or any non-pharmacy
personnel.

(12) All pharmacieslocated within alarger facility shal be
locked and enclosed in such away asto bar entry to the public
or any non-pharmacy personnel when the pharmacy is closed.

(23) Only alicensed Utah pharmacist or hisdesignee shall
have access to the pharmacy when the pharmacy is closed.

R156-17a-611. Operating Standards - Nuclear Pharmacy.

In accordance with Subsections 58-17a-303(4)(d) and 58-
17a601(1), the operating standards for nuclear pharmacies
include the following:

(1) A nuclear pharmacy shall have the following:

(a) acurrent Utah Radioactive Materials License; and

(b) adequate space and equipment commensuratewith the
scope of services required and provided.

2 Nuclear pharmacies shall only dispense
radi opharmaceuticals which comply with acceptable standards
of quality assurance.
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(3) Nuclear pharmacies shal maintain a library
commensurate with the level of radiopharmaceutical serviceto
be provided.

(4) A licensed Utah pharmacist shall be immediately
available on the premises at all times when the facility is open
or available to engage in the practice of pharmacy.

(5) Inaddition to Utah licensure, the pharmacist shall be
currently certified by the Board of Pharmaceutical Specialtiesin
Nuclear Pharmacy or have equivalent classroom and laboratory
training and experience as required by the Utah Radiation
Control Rules.

(6) Thisruledoes not prohibit:

(8 alicensed pharmacy intern or technician form acting
under the direct supervision of an approved preceptor who
meets the requirements to supervise a nuclear pharmacy; or

(b) aUtah Radioactive Materialslicenseefrom possessing
and using radiopharmaceuticals for medical use.

(7) A hospital nuclear medicine department or an office of
a physician/surgeon, osteopathic physician/surgeon,
veterinarian, podiatric physician, or dentist that has a current
Utah Radioactive Materials License does not require licensure
as anuclear pharmacy.

R156-17a-612. Operating Standards - Pharmaceutical
Wholesaler/Distributor and Phar maceutical M anufactur er
located in Utah.

In accordance with Subsection 58-17a601(1), the
operating standards for pharmaceutical wholesaler/distributor
and pharmaceutical manufacturer licensee includes the
following:

(1) A separate license shall be obtained for each separate
location engaged in the distribution or manufacturing of
prescription drugs.

(2) A separate license shall be obtained for wholesae
distribution activity and manufacturing activity.

(3) The licensee need not be under the supervision of a
licensed pharmacist, but shall be under the supervision of a
responsible officer or management employee.

(4) Therehasnot been established minimum requirements
for persons employed by persons engaged in the distribution or
manufacture of prescription drugs, however, this does not
relieve the person who engages in the distribution of
prescription drugswithinthestateor ininterstate commerceinto
or from the state, or those engaged in the manufacture of
prescription drugsin the state or in interstate commerce into or
from the state from ensuring that persons employed by them
have appropriate education, experience, or both to engageinthe
duties to which they are assigned and do so in amanner which
does not jeopardize the public health, safety or welfare.

(5) All facilities associated with the distribution or
manufacture of prescription drugs shall:

(8 be of suitable size and construction to facilitate
cleaning, maintenance and proper operations;

(b) have storage areas designed to provide adequate
lighting, ventilation, sanitation, space, equipment and security
conditions;

(c) have the ability to control temperature and humidity
within tolerances required by all prescription drugs and
prescription drug precursors handled or used in the distribution

or manufacturing activities of the applicant or licenses;

(d) providefor aquarantineareafor storageof prescription
drugs and prescription drug precursors that are outdated,
damaged, deteriorated, misbranded, adulterated, opened or
unsealed containersthat have once been appropriately sealed or
closed, or in any other way unsuitable for use or entry into
distribution or manufacture;

(e) bemaintained in aclean and orderly condition, and

(f) be free from infestation by insects, rodents, birds, or
vermin of any kind.

(6) Inregard to security, al facilities used for wholesale
drug distribution or manufacturing of prescription drugs shall:

(8 be secure from unauthorized entry;

(b) limit access from the outside to a minimum in
conformance with local building and life/safety codes, and
control access of persons to ensure unauthorized entry is not
made;

(c) limit entry into areas where prescription drugs or
prescription drug precursorsare held to authorized personswho
have aneed to be in those areas;

(d) bewell lighted on the outside perimeter;

(e) be equipped with an alarm system to permit detection
of entry and notification to appropriate authorities at al times
when the facility is not occupied for the purpose of engagingin
distribution or manufacture of prescription drugs; and

(f) be equipped with security measures, systems and
procedures necessary to provide reasonable security against
theft and diversion of prescription drugs or ateration or
tampering with computersand recordspertaining to prescription
drugs or prescription drug precursors.

(7) Inregard to storage, al facilities shall provide for
storage of prescription drugs and prescription drug precursors
in accordance with the following:

(a) dl prescription drugsand prescription drug precursors
shall be stored at appropriate temperature, humidity and other
conditions in accordance with labeling of such prescription
drugs or prescription drug precursors or with requirements in
theUnited States Pharmacopeia/National Formulary (USP/NF),
1995 edition, through Supplement 1, dated January 1, 2000,
which is hereby incorporated by reference;

(b) if no storagerequirementsare established for aspecific
prescription drug or prescription drug precursor, the products
shal be held in a condition of controlled temperature and
humidity as defined in the USP/NF to ensure that its identity,
strength, quality, and purity are not adversely affected; and

(c) there shall be established a system of manual,
electromechanical or electronic recording of temperature and
humidity intheareasinwhich prescription drugsor prescription
drug precursors are held to permit review of the record and
ensure that the products have not been subjected to conditions
which are outside of established limits.

(8) In regard to examination of materials, each facility
shall provide that:

(@ upon receipt, each outside shipping container
containing prescription drugs or prescription drug precursors
shall be visualy examined for identity and to prevent the
acceptanceof prescription drugsor prescription drug precursors
that are contaminated, reveal damage to the containers or are
otherwise unfit for distribution; and
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(b) each outgoing shipment shall be carefully inspected for
identity of the prescription drug products and to ensure that
there is no delivery of prescription drugs that have been
damaged in storage or held under improper conditions.

(90 In regard to returned, damaged, and outdated
prescription drugs, each facility shall provide that:

(8) prescription drugs or prescription drug precursors that
areoutdated, damaged, deteriorated, misbranded, adulterated, or
in any other way unfit for distribution or use in manufacturing
shall be quarantined and physically separated from other
prescription drugs or prescription drug precursorsuntil they are
appropriately destroyed or returned to their supplier;

(b) any prescription drug or prescription drug precursor
whoseimmediate seal ed or outer secondary seal ed container has
been opened or in any other way breached shall beidentified as
such and shall be quarantined and physically separated from
other prescription drugs and prescription drug precursors until
they are appropriately destroyed or returned to their supplier;
and

(c) if thecondition or circumstancessurroundingthereturn
of any prescription drug or prescription drug precursor cast any
doubt on the product’s safety, identity, strength, quality, or
purity, thenthedrug shall beappropriately destroyed or returned
to the supplier, unless examination, testing, or other
investigation proves that the product meets appropriate and
applicable standards related to the product’s safety, identity,
strength, quality, and purity.

(10) In regard to record keeping, pharmaceutical
wholesal er/distributors and pharmaceutical manufacturersshall
establish and maintain records of al transactions regarding the
receipt and distribution or other disposition of prescription
drugs and prescription drug precursors and shal make
inventories of prescription drugs and prescription drug
precursors and required records available for inspection by
authorized representatives of the federal, state and local law
enforcement agencies in accordance with the following:

(8 thereshall bearecord of the source of the prescription
drugs or prescription drug precursors to include the name and
principa address of the seller or transferor, and the address of
the location from which the drugs were shipped;

(b) there shall be arecord of the identity and quantity of
the prescription drug or prescription drug precursor received,
manufactured, distributed or shipped, or otherwise disposed of
by specific product and strength;

(c) there shall be a record of the dates of receipt and
distribution or other disposal of any product;

(d) there shall be arecord of the identity of persons to
whom distribution is made to include name and principal
address of thereceiver, and the address of the location to which
the products were shipped;

(e) inventoriesof prescription drugsand prescription drug
precursorsshall bemadeavail ableduring regular businesshours
to authorized representatives of federal, state and local law
enforcement authorities;

(f) required records shall be made availablefor inspection
during regular business hours to authorized representatives of
federal, state and local law enforcement authorities, and such
records shall be maintained for a period of two years following
disposition of the products; and

(g) records that are maintained on site or immediately
retrievable from computer or other electronic means shall be
made readily available for authorized inspection during the
retention period; or if records are stored at another location,
they shall be made available within two working days after
request by an authorized law enforcement authority during the
two year period of retention.

(11) In regard to written policies and procedures,
pharmaceutical  wholesaler/distributors and pharmaceutica
manufacturers shall establish, maintain, and adhere to written
policies and procedures which shall befollowed for thereceipt,
security, storage, inventory, manufacture, distribution or other
disposal of prescription drugs or prescription drug precursors,
including policiesand proceduresfor identifying, recording, and
reporting losses or thefts, and for correcting al errors and
inaccuracies in inventories. In addition, the policies shall
include the following:

(8) aprocedure whereby the oldest approved stock of a
prescription drug or precursor product is distributed or used
first, with aprovision for deviation fromtherequirement if such
deviation is temporary and appropriate;

(b) aprocedure to be followed for handling recalls and
withdrawals of prescription drugs adequate to deal with recalls
and withdrawals due to:

(i) any actioninitiated at the request of the Food and Drug
Administration of other federa, state or local law enforcement
or other authorized administrative or regulatory agency;

(i) any voluntary action by the pharmaceutica
wholesaler/distributor or pharmaceutical manufacturer to
removedefectiveor potentialy defectivedrugsfromthemarket;
or

(iii) any action undertaken to promote public health, safety
or welfare by replacing of existing product with an improved
product or new package design;

(c) a procedure to ensure that a pharmaceutica
wholesaler/distributor or pharmaceutical manufacturer prepare
for, protect against, and handle any crisisthat affects security or
operation of any facility in the event of strike, fire, flood, or
other natural disaster, or other situations of local, state or
nationa emergency;

(d) a procedure to ensure that any outdated prescription
drugs or prescription drug precursors shall be segregated from
other drugs or precursors and either returned to the
manufacturer, other appropriate party or appropriately
destroyed;

(e) a procedure providing for documentation of the
disposition of outdated, adulterated or otherwise unsafe
prescription drugs or prescription drug precursors and the
maintenance of that documentation available for inspection by
authorized federal, state, or local authorities for aperiod of two
years after disposition of the product.

(12) In regard to responsible persons, pharmaceutical
whol esal er/distributors and pharmaceuti cal manufacturersshall
establish, maintain and make available for inspection by
authorized federal, state and local law enforcement authorities,
lists of al officers, directors, managers, and other personsin
chargeof wholesal edrug di stribution, manufacture, storage, and
handling, which lists shall include a description of their duties
and a summary of their background and qualifications.
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(23) In regard to compliance with law, pharmaceutical
wholesal erg/distributorsand pharmaceuti cal manufacturersshall:

(a) operateincompliancewith applicablefederal, stateand
local laws and regulations;

(b) permit the state licensing authority and authorized
federal, state, and local law enforcement officials, upon
presentation of proper credentials, to enter and inspect their
premises and delivery vehicles, and to audit their records and
written operating policies and procedures, at reasonable times
and in areasonablemanner, to the extent authorized by law; and

(c) obtain acontrolled substancelicense fromthedivision
and register with the Drug Enforcement Administration (DEA)
if they engage in distribution or manufacture of controlled
substances, and shall comply with all federal, state and local
regulations applicable to the distribution or manufacture of
controlled substances.

(14) Inregard to salvaging and processing, pharmaceutical
wholesa erg/distributorsand pharmaceutical manufacturersshall
be subject to and shall abide by applicable federal, state and
local laws that relate to the salvaging or reprocessing of
prescription drug products.

(15) A personwhoisengagedinthewholesaledistribution
or manufacturing of prescription drugs but does not have a
facility located within Utah in which prescription drugs are
located, stored, distributed or manufactured isexempt from Utah
licensure as a pharmaceutical wholesaler/distributor or a
pharmaceutical manufacturer, if said personiscurrently licensed
and in good standing in each state of the United Statesin which
that person has a facility engaged in distribution or
manufacturing of prescription drugs entered into interstate
commerce.

R156-17a-613. Operating Standards - Animal Euthanasia
Agency.

In accordance with Subsection 58-17a-601(1), operating
standardsfor an animal euthanasiaagency concerning the use of
prescription drugs shall include:

(1) A veterinarian licensed in Utah shall supervisetheuse
of prescription drugs used for animal euthanasia

(2) The veterinarian shall be responsible for:

(@ identifying each euthanasia drug for which
authorization is requested;

(b) identifying the location where euthanasia drugs and
records will be maintained;

(c) identifying each person to be authorized to purchase,
possess, or administer euthanasia drugs;

(d) describing the training program for each person
authorized to purchase, possess, or administer euthanasiadrugs
aswell as attesting to be responsible for that training; and

(e) maintaining euthanasia drug records.

R156-17a-614.
Laboratory.

In accordance with Subsection 58-17a-601(1), operating
standards for an analytical laboratory concerning the use of
prescription drugs shall include:

(1) the supervising laboratory director isidentified; and

(2) the protocols describing how authorized prescription
drugs will be purchased, stored, used, and accounted for are

Operating Standards - Analytical

available for division inspection.

R156-17a-615.
Resear cher.

In accordance with Subsection 58-17a-601(1), operating
standards for apharmaceutical researcher concerning the use of
prescription drugs shall include:

(1) requesting and receiving authorization for each drug to
be bought or used; and

(2) the protocols describing how authorized prescription
drugs will be purchased, stored, used, and accounted for are
available for division inspection.

Operating Standards - Pharmaceutical

R156-17a-616. Operating Standar ds- Phar maceutical Dog
Trainer.

In accordance with Subsection 58-17a-601(1), operating
standardsfor apharmaceutical dog trainer concerning the use of
prescription drugs shall include:

(1) affiliation with alaw enforcement official fromaUtah
law enforcement agency who is responsible for the purchase,
storage, and use of the authorized prescription drugs;

(2) requesting and receiving authorization for each drug to
be bought or used; and

(3) the protocols describing how authorized prescription
drugs will be purchased, stored, used, and accounted for are
available for division inspection.

R156-17a-617. Operating Standards- I ssuing Prescription
Ordersby Electronic Means.

In accordance with Subsection 58-17a-102(46),
prescription orders may be issued by electronic means of
communication according to the following:

(1) Prescription orders for Schedule Il - V controlled
substancesreceived by el ectronic meansof communication shall
be handled according to the rules of the federal Drug
Enforcement Administration.

(2) Prescription orders for noncontrolled substances
received by electronic means of communication may be
dispensed by a pharmacist or pharmacy intern only if al of the
following conditions are satisfied:

(&) All électronically transmitted prescription orders shall
include the following:

(i) dl information that is required to be contained in a
prescription order pursuant to Section 58-17a-602;

(ii) thetimeand date of thetransmission, and if afacsimile
transmission, the electronically encoded date, time, and fax
number of the sender; and

(iii) the name of the pharmacy intended to receive the
transmission.

(b) The prescription order shall be transmitted by an
authorized prescriber or his designated agent.

(c) The pharmacist shall exercise professional judgment
regarding the accuracy and authenticity of the transmitted
prescription. The pharmacist is responsible for assuring that
each eectronicaly transferred prescription order is valid and
shall authenticate a prescription order issued by a licensed
prescriber which has been transmitted to the dispensing
pharmacy before filling it, whenever there is a question.

(d) An électronicaly transmitted prescription order that
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meetsthe requirements above shall be deemed to bethe original
prescription.

(3) This section does not apply to the use of electronic
equipment to transmit prescription orders within inpatient
medical facilities.

(4) No agreement between a prescriber and a pharmacy
shall requirethat prescription ordersbetransmitted by electronic
means from the prescriber to only that pharmacy.

(5) Wholesdlers, distributors, manufacturers, pharmacists
and pharmacies shall not supply electronic equipment to any
prescriber for transmitting prescription orders.

(6) An electronically transmitted prescription order shall
be transmitted to the pharmacy of the patient’s choice and shall
be directed at the option of the patient.

(7) Prescription orders electronically transmitted to the
pharmacy by the patient shall not befilled or dispensed.

(8) A prescription order may be transferred between
pharmacies by computer but not by facsimile transmission. A
prescription must be transmitted by facsimile from the site of
origination to the dispensing pharmacy. Transmission by
facsmile between pharmacies is not allowed except that a
branch pharmacy may fax to its parent pharmacy.
R156-17a-618. Sterile
Phar maceuticals.

In accordance with Subsection 58-17a601(1), the
following applies with respect to sterile pharmaceuticals:

(1) Pharmacies in genera acute hospitals as defined in
Title26 that prepare sterile pharmaceuticalsshall conformtothe
Joint Commission on Accreditation of Healthcare Organization
standards, the American Society of Health-System Pharmacists
guidelines, or other standards approved by the board and
division.

(2) The following standards shall apply to al other
pharmacies preparing sterile pharmaceuticals:

(8) Pharmacies are responsible for correct preparation of
sterile products, notwithstanding thelocation of the patient. All
sterile products must be prepared according to the current
standards and ethics of the profession.

(b) As a minimum each pharmacy preparing parenteral
products shall:

(i) prepareand maintainapolicy and proceduremanual for
the compounding, dispensing and delivery of sterile
pharmaceutical prescription drug orders including lot numbers
of the components used in compounding sterile prescriptions
except for large volume parenterals;

(ii) havealaminar flow hood certified at least annually by
an independent contractor;

(iii) have appropriate disposal procedures and containers;

(iv) have biohazard cabinetry when cytotoxic drug
products are prepared;

(v) have temperature-controlled delivery container;

(vi) haveinfusion devices, if appropriate;

(vii) havesuppliesand other necessary resources adeguate
to maintain an environment suitable for the aseptic preparation
of sterile products;

(viii) have sufficient current reference materialsrelated to
sterile products to meet the needs of pharmacy staff; and

(ix) have written procedures requiring sampling for

Operating Standards -

microbia contamination.

(c) The pharmacist-in-charge of each pharmacy preparing
parenteral products shall assure that any compounded sterile
pharmaceutical be shipped or delivered to a patient in
appropriate temperature-controlled delivery containers with
appropriate monitors and stored appropriately in the patient's
home. If appropriate, the pharmacist must demonstrate or
document the patient's or patient’s agent's training and
competency in managing this type of therapy provided by the
pharmacist to the patient in the home environment. A
pharmacist must beinvolved in the patient’s or patient’s agent’s
training process in any area that relates to drug compounding,
labeling, storage, stability, or incompatibility. The pharmacist
must be responsible for seeing that the patient's or patient’s
agent’s competency in the above areas is reassessed on an
ongoing basis.

R156-17a-619. Operating Standards - Pharmaceutical
Administration Facility.

In accordance with Subsection 58-17a-601(1), the
following applies with respect to prescription drugs which are
held, stored, or otherwise under the control of apharmaceutical
administration facility for administration to patients:

(1) Thelicensed pharmacist shall provide consultation on
all aspects of pharmacy services in the facility; establish a
system of records of receipt and disposition of all controlled
substances in sufficient detail to enable an accurate
reconciliation; and determinethat drug records arein order and
that an account of all controlled substances is maintained and
periodically reconciled.

(2) Authorized destruction of all prescription drugs shall
be witnessed by the medical or nursing director or adesignated
physician or registered nurse employed in the facility and the
supervising pharmacist and must be in compliance with DEA
regulations.

(3) Prescriptionsfor patientsin thefacility can beverbally
requested by alicensed medical practitioner and may be entered
as the physician’s order; but, the practitioner must personally
sign the order in the facility record within 72 hours, if a
Schedulel controlled substance, and within 30 daysif another
prescription drug. The physician’s verbal order may be copied
and forwarded to a pharmacy for dispensing and may serve as
the pharmacy’s record of the prescription order.

(4) Prescriptions for controlled substances for patientsin
pharmaceutical administration facilities shall be dispensed
according to the Utah Controlled Substance Act, Title 58,
Chapter 37, and the Controlled Substance Rules of the Division
of Occupational and Professional Licensing, R156-37.

(5) Emergency drug kit.

(@) Anemergency drug kit may be used by pharmaceutical
administration facilities. The emergency drug kit shall be
considered to beaphysical extension of thepharmacy supplying
the emergency drug kit and shall at all times remain under the
ownership of that pharmacy.

(b) The contentsand quantity of drugs and suppliesin the
emergency drug kit shall be determined by the Medical Director
or Director of Nursing of the pharmaceutical administration
facility and the pharmacist-in-charge of the pharmacy.

() A copy of the approved list of contents shall be
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conspicuously posted on or near the kit.

(d) The emergency kit shall be used only for bona fide
emergencies and only when medications cannot be obtained
from a pharmacy in atimely manner.

(e) Recordsdocumenting thereceipt and removal of drugs
in the emergency kit shall be maintained by the facility and the
pharmacy.

(f) The pharmacy shall be responsible for ensuring proper
storage, security and accountability of the emergency kit and
shall ensure that:

(i) the emergency kit is stored in a locked area and is
|locked itself; and

(if) emergency kit drugs are accessible only to licensed
physicians, physician assistants, and nurses employed by the
facility.

(9) Thecontentsof the emergency kit, the approved list of
contents, and al related records shall be made freely available
and open for inspection to appropriate representatives of the
division and the Utah Department of Health.

R156-17a-620. Operating Standards - Pharmacist
Administration - Training.

(1) In accordance with Subsection 58-17a-502(9),
appropriatetraining for the administration of aprescriptiondrug
includes:

(8 having current BCLS certification; and

(b) having successfully completed a training program
which includes at a minimum:

(i) didactic and practical training for administering
injectable drugs;

(ii) the current Advisory Committee on Immunization
Practices (ACIP) of the United States Center for Disease
Control and Prevention guidelines for the administration of
immunizations; and

(iii) the management of an anaphylactic reaction.

(2) Sourcesfor the appropriate training include:

(8 ACPE approved programs;

(b) curriculum-based programs from an ACPE accredited
college of pharmacy; and

(c) stateor local health department programs.

KEY: pharmacists, licensing, phar macies*
February 15, 2000 58-17a-101
58-37-1
58-1-106(1)
58-1-202(1)
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R156. Commer ce, Occupational and Professional Licensing.
R156-24a. Physical Therapist Practice Act Rules.
R156-24a-101. Title.

These rules are known as the "Physical Therapist Practice
Act Rules".

R156-24a-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and
243, asused in Title 58, Chapters 1 and 24a or these rules:

(1) "Approved course work evaluation tool", as used in
Subsection R156-24a-302a(3), means the FSBPT’s June 1997
revised publication entitled "A Course Work Evaluation Tool
For Persons Who Received Their Physical Therapy Education
Outside the United States’, which is hereby adopted and
incorporated by reference.

(2) "CAPTE" means Commission on Accreditation in
Physical Therapy Education.

(3) "FSBPT" means the Federation of State Licensing
Boards of Physical Therapy.

(4) "Joint mobilization", as used in Subsection 58-24a
104(2)(b), means passive and active movements of thejoints of
a patient, including the spine, to increase the mobility of joint
systems; but, does not include specific vertebral adjustment and
manipulation of the articulation of the spine by those methods
or techniques which are generally recognized as the classic
practice of chiropractic.

(5) "Unprofessional conduct” as defined in Title 58,
Chapters 1 and 243, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-24a-502.

R156-24a-103. Authority - Purpose.

Theserulesare adopted by the division under the authority
of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 24a.

R156-24a-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-24a-302a. Qualifications for Licensure - Education
Requirements.

(1) In accordance with Subsection 58-24a-109(2)(b), the
accredited school of physical therapy for a physical therapist
shall be accredited by CAPTE.

(2) In accordance with Subsection 58-24a-102(5), a
physical therapist assistant shall complete a physical therapy
assistant program accredited by CAPTE.

(3) Inaccordancewith Section 58-1-302, an applicant who
has been licensed in a foreign country whose degree was not
accredited by CAPTE shall document that hiseducationisequal
to a CAPTE accredited degree by submitting to the Division a
credential evauation from the Foreign Credentialing
Commission on Physical Therapy which shall use the approved
course work evaluation tool. Educational deficiencies may be
corrected by completing college level credits in the deficient
areas or by passing the College Level Examination Program
(CLEP) demonstrating proficiency in the deficient areas.

R156-24a-302b. Qualificationsfor Licensure- Examination

Requirements.

(1) In accordance with Subsection 58-24a-109(2), the
examination which shall be required for each applicant for
licensure, including endorsement applicants, as a physica
therapist shall consist of the following:

(8 the FSBPT’s National Physical Therapy Examination
with a passing score of at least 600 as established by the
FSBPT; and

(b) the Utah Physical Therapy Law Examination with a
passing score of at least 75%.

(2) An applicant must have successfully completed all
academic and associated clinical requirements before being
eligible to sit for the examinations required for Utah licensure.

R156-24a-303. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1), the
renewal date for the two-year renewa cycle applicable to
licensees under Title 58, Chapter 24ais established by rulein
Section R156-1-308.

(2) Renewal procedures shall be in accordance with
Section R156-1-308.

R156-24a-502. Unprofessional Conduct.

Unprofessional conduct includes:

(1) violating any provision of the American Physica
Therapy Association’s Code of Ethics, last amended January
1997, which is hereby adopted and incorporated by reference;
and

(2) not providing supervision asset forth in Section R156-
24a-503.

R156-24a-503. Physical Therapist Supervisory Authority
and Responsibility.

In accordance with Section 58-24a-112, the supervisory
responsibilities of aphysical therapist include the following:

(1) Adequate supervision requires at a minimum that a
supervising physical therapist perform the following activities:

(a) designate or establish channels of written and oral
communication;

(b) interpret available information concerning the
individual under care;

(c) providetheinitial evauation;

(d) develop aplan of care, including short and long term
godls;

(e) select and delegate appropriate tasks of the plan of
care;

(f) assess competence of supportive personnel in the
delegated tasks;

(9) identify and document precautions, specia problems,
contraindications, anticipated progress, and plans for
reevaluation; and

(h) reevaluate, adjust plan care when necessary, perform
final evaluation, and establish a follow-up plan.

(2) Supervision by a physical therapist of a physica
therapist assistant shall include the following conditions:

(& aninitia visit shall be made by the physical therapist
for evaluation of the patient and establishment of aplan of care;
and

(b) supervision shall be on site by the physical therapist
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every sixth treatment but no longer than every 30 daysfrom the
time of the physical therapist’s last evaluation or treatment.

(3) Duties delegated by a physical therapist to a physical
therapist assistant may include:

(8) providing physical therapy servicesaccording to aplan
of care established by the licensed physical therapist;

(b) adjusting aspecific treatment procedurein accordance
with changes in patient status only with prior evaluation and
approval by the supervising physical therapist;

(c) responding to inquiries regarding patient status to
appropriate parties within the plan of care established by a
supervising physical therapist, but not interpreting data beyond
the scope of his physical therapist assistant education; and

(d) referring inquires regarding patient prognosis to the
supervising physical therapist.

(4) Duties delegated by a physical therapist to a physical
therapist aide may include:

(8 engaging in assembly and disassembly, maintenance
and transportation, preparation and al other operational
activities relevant to equipment and accessories necessary for
treatment; and

(b) providing only that type of elementary and direct
patient care which the patient and family members could
reasonably be expected to learn and perform.

(5) A physical therapist aide may not interpret referrals,
perform evaluations or evaluate procedures, initiate or adjust
treatment programs, assume responsibility for planning patient
trestment care, perform debridement, topical medical
application, or joint mobilization.

(6) Each physical therapist assistant and physical therapist
aide shall clearly identify himself as a non-licensed person and
shall not present or hold himself out in any way as a physica

therapist.

KEY: licensing, physical therapy

March 9, 1999 58-24a-101
Notice of Continuation May 12, 1997 58-1-106(1)

58-1-202(1)
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R156. Commer ce, Occupational and Professional Licensing.
R156-38. Residence Lien Restriction and Lien Recovery
Fund Rules.
R156-38-101. Title.

These rules are known as the "Residence Lien Restriction
and Lien Recovery Fund Act Rules.”

R156-38-102. Definitions.

In addition to the definitions in Title 38, Chapter 11,
Residence Lien Restriction and Lien Recovery Fund Act; Title
58, Chapter 1, Division of Occupationa and Professional
Licensing Act; and Rule R156-1, General Rulesof the Division
of Occupationa and Professional Licensing, which shall apply
to these rules, as used in these rules:

(2) "Claimant" meansaperson who submitsan application
or claim for payment from the fund.

(2) "Necessary party" includes the division, on behalf of
the fund, and the claimant.

(3) "Owner", as defined in Section 38-11-102(12), does
not include any person or developer who builds residences
which are offered for sale to the public.

(4) "Permissive party” includes a licensee or qualified
beneficiary who will be required to reimburse the fund if a
claimant’s claim is paid from the fund.

R156-38-103a. Authority - Purpose - Organization.

(1) These rules are adopted by the division under the
authority of Section 38-11-103 to enable the division to
administer Title 38, Chapter 11, the Residence Lien Restriction
and Lien Recovery Fund Act.

(2) The organization of these rules is patterned after the
organization of Title 38, Chapter 11.

R156-38-103b. Duties, Functions, and Responsibilitiesof the
Division.

The duties, functions and responsibilities of the division
with respect to the administration of Title 38, Chapter 11, shall,
to the extent applicable and not in conflict with the Act or these
rules, be in accordance with Section 58-1-106.

R156-38-104. Board.
Board meetings shall comply with the requirements set
forth in Section R156-1-204.

R156-38-105. Adjudicative Proceedings.

(1) Theclassification of adjudicative proceedingsinitiated
under Title 38, Chapter 11 isset forth at Sections R156-46b-201
and R156-46b-202.

(2) The identity and role of presiding officers for
adjudicative proceedingsinitiated under Title 38, Chapter 11, is
set forth in Sections 58-1-109 and R156-1-109.

(3) Issuance of investigative subpoenas under Title 38,
Chapter 11 shall bein accordance with Subsection R156-1-110.

(4) Adjudicative proceedings initiated under Title 38,
Chapter 11, shall be conducted in accordance with Title 63,
Chapter 46b, Utah Administrative Procedures Act, and Rules
R151-46b and R156-46b, Utah Administrative Procedures Act
Rules for the Department of Commerce and the Division of
Occupationa and Professional Licensing, respectively, except

as otherwise provided by Title 38, Chapter 11 or these rules.

(5) Clamsshall befiled with thedivision and served upon
all necessary and permissive parties.

(6) Service of claims or other pleadings by mail to a
qualified beneficiary of thefund addressed to theaddress shown
on thedivision’srecordswith acertificate of service asrequired
by R151-46b-8, shall constitute proper service. It shal bethe
responsibility of each registrant to maintain a current address
with the division.

(7) A permissive party is required to file aresponse to a
claim against the fund within 30 days of notification by the
division of the filing of the claim, to perfect the party’sright to
participate in the adjudicative proceeding to adjudicate the
claim.

(8) Thefindingsof fact and conclusionsof law established
by ajudgment entered by acivil court or afina order entered by
an administrative agency submitted in support of or in
opposition to a claim against the fund shall not be subject to
readjudication in an adjudicative proceeding to adjudicate the
claim.

(9) A party to the adjudication of aclaim against the fund
may be granted a stay of the adjudicative proceeding during the
pendency of ajudicial appeal of ajudgment entered by acivil
court or the administrative or judicial appeal of an order entered
by an administrative agency provided:

(8 theadministrative or judicial appeal isdirectly related
to the adjudication of the claim; and

(b) therequest for the stay of proceedingsisfiled with the
presiding officer conducting the adjudicative proceeding and
concurrently served upon al parties to the adjudicative
proceeding, no later than the deadline for filing the appeal.

R156-38-108. Notification of Rightsunder Title38, Chapter
11.

(1) A notice in substantially the following form shall
prominently appear in an easy-to-read type style and size in
every contract between an original contractor and owner and in
every notice of claim filed under Section 38-1-7 against the
owner of an owner-occupied residence or against an owner-
occupied residence:

"X. PROTECTION AGAINST LIENS AND CIVIL
ACTION. Notice is hereby provided in accordance with
Section 38-11-108 of the Utah Code that under Utah law an
"owner" may be protected against liensbei ng maintained agai nst
an " owner-occupied residence" and fromother civil actionbeing
maintained to recover monies owed for "qualified services'
performed or provided by suppliersand subcontractorsasapart
of this contract, if and only if the following conditions are
satisfied:

(1) the owner entered into awritten contract with either a
real estate developer or an original contractor;

(2) theoriginal contractor wasproperly licensed or exempt
from licensure under Title 58, Chapter 55, Utah Construction
TradesLicensing Act at the time the contract was executed; and

(3) the owner paid in full the original contractor or real
estate developer or their successors or assigns in accordance
with thewritten contract and any written or oral amendmentsto
the contract."
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R156-38-202a. Initial Assessment Procedures.

(1) The initial assessment shall be a flat or identical
assessment levied against al qualified beneficiariesto createthe
fund.

(2) The amount of the initial assessment shal be
established by the division and board in accordance with the
proceduresfor a"new program" under Subsection 63-38-3.2(5).

R156-38-202b. Special Assessment Procedures.

(1) Specia assessments shall take into consideration the
claims history against the fund.

(2) Theamount of special assessmentsshall be established
by the division and board in accordance with the procedures set
forth in Subsection 38-11-206(1).

R156-38-203. Credit to Claimant Lifetime Cap.

Amounts collected by subrogation under Section 38-11-
205 subsequent to a payment from the fund shall be credited to
the lifetime cap of a qualified beneficiary or laborer under
Subsection 38-11-203(4)(a)(ii) less the costs incurred by the
Attorney General in subrogation efforts.

R156-38-204a. Claims Against the Fund by Nonlaborers -
Supporting Documents and | nfor mation.

The following supporting documents shall, at a minimum,
accompany each nonlaborer claim for recovery from the fund:

(1) oneof the following:

(a) acopy of the written contract:

(i) between the owner of the owner-occupied residence or
theowner’sagent and theoriginal contractor for theperformance
of qualified services, to obtain the performance of qualified
services by others, or for the supervision of the performance by
others of qualified servicesin construction on the residence; or

(i) between the owner of the owner-occupied residence or
the owner’s agent and the real estate developer for the purchase
of an owner-occupied residence; or

(b) acopy of acivil judgment containing afinding that the
owner of the owner-occupied residence entered into a written
contract in compliance the requirements of Subsection 38-11-
204(3)(a);

(2) if the clam involves an origina contractor,
documentation that theoriginal contractor islicensed or exempt
from licensure under Title 58, Chapter 55, Utah Construction
Trades Licensing Act;

(3) oneof the following:

(8 an affidavit from the original contractor or real estate
devel oper acknowl edging that the owner of the owner-occupied
residence paid the origina contractor or real estate developer in
full inaccordancewith thewritten contract and any amendments
to the contract;

(b) acopy of acivil judgment containing afinding that the
owner of the owner-occupied residence paid the origina
contractor or real estate developer infull in accordance with the
written contract and any amendments to the contract; or

(c) documentation that the claimant has been prevented
from satisfying Subsections (a) and (b), together with
independent evidence establishing that the owner of the owner-
occupied residence paid the original contractor or rea estate
developer infull in accordance with thewritten contract and any

amendments to the contract;

(4) oneor more of the following as required:

(@& a copy of an action date stamped by a court of
competent jurisdiction filed by the claimant against an original
contractor, subcontractor or real estate developer described in
Subsection 38-11-204(3)(c) to recover monies owed for
qualified services performed, filed within 180 days from the
date the claimant last provided qualified services; and

(b) acopy of the Notice of Commencement of Action filed
with the division; or

(c) documentation that abankruptcy filing by the original
contractor, subcontractor or rea estate developer prevented
claimant from satisfying Subsections (a) and (b);

(5) oneof the following:

(a) acopy of acivil judgment entered in favor of claimant
against the original contractor, subcontractor or real estate
developer containing a finding that the origina contractor,
subcontractor or real estate devel oper failed to pay the claimant
pursuant to their contract with the claimant and any amendments
to the contract; or

(b) documentation that a bankruptcy filing by the original
contractor, subcontractor or real estate devel oper prevented the
claimant from obtaining such a civil judgment, together with
independent evidence establishing that the original contractor,
subcontractor or real estate devel oper failed to pay the claimant
pursuant to their contract with the claimant and any amendments
to the contract;

(6) one or more of the following as required:

(a) acopy of asupplementa order issued following the
civil judgment entered in favor of claimant;

(b) a copy of the return of service of the supplemental
order indicating either that service was accomplished on the
original contractor, subcontractor or real estatedevel oper or that
said contractor or developer could not be located or served;

(c) awrit of execution issued if any assets are identified
through the supplemental order or other process, which have
sufficient value to reasonably justify the expenditure of costs
and legal fees which would be incurred in preparing, issuing,
and serving execution papers and in holding an execution salg;
and

(d) documentation that a bankruptcy filing or other action
by the original contractor or real estate developer prevented the
claimant from satisfying Subparagraphs (a) through (d);

(7) certification that the claimant is not entitled to
reimbursement from any other person at the time the claim is
filed and that the claimant will immediately notify the presiding
officer if the claimant becomes entitled to reimbursement from
any other person after the date the claim isfiled; and

(8) one of thefollowing:

(a) an affidavit fromthe owner establishing that the owner
isan owner asdefined in Subsection 38-11-102(12) and that the
residence is an owner-occupied residence as defined by
Subsection 38-11-102(13);

(b) acopy of acivil judgment containing afinding that the
owner isan owner as defined by Subsection 38-11-102(12) and
that the residenceis an owner-occupied residence as defined by
Subsection 38-11-102(13); or

(c) documentation that the claimant has been prevented
from obtaining an owner-occupied residence affidavit together
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with independent evidence establishing that the owner is an
owner as defined by Subsection 38-11-102(12) and that the
residence is an owner-occupied residence as defined by
Subsection 38-11-102(13).

(9) one or more of the following:

(8 acopy of invoices supporting the qualified services
claimed;

(b) acopy of acivil judgment containing afinding as to
the dates the qualified services claimed were provided and the
value of the qualified services claimed; or

(c) independent evidence of thedatesthequalified services
were provided and the value of the claimed qualified services.

(20) In claims in which the presiding officer determines
that the claimant has made areasonable but unsuccessful effort
to produce all documentation specified under thisruleto satisfy
any requirement to recover from the fund, the presiding officer
may el ect to accept the evidence submitted by the claimant if the
requirementsto recover fromthefund can be established by that
evidence.

(11) A separateclaimmust befiled for each residence, and
a separate filing fee must be paid for each claim.

R156-38-204b. Format for Notice of Commencement of
Action.

The Notice of Commencement required under Subsection
R156-38-204a(5)(b) shall be in substantially the following
format:

TABLE I
BEFORE THE DIVISION OF OCCUPATIONAL AND PROFESSIONAL LICENSING
OF THE DEPARTMENT OF COMMERCE
OF THE STATE OF UTAH

Notice of Commencement
of Action

John Doe,
Plaintiff

-Vs- : NCA No.

Richard Roe,
Defendant

Notice is hereby provided of the filing of Case No. (number) on (date)
before (Court).

Brief explanation of nature of case:
Address of defendant:
Name and address of potential fund claimant:

Name and address of original contractor, subcontractor, and/or real
estate developer described in Subsection 38-11-204(3)(c):

For each owner-occupied residence included in the civil action:
Name and address of the owner of the owner-occupied residence;
Street address of the owner-occupied residence;

Amount of damages sought against the owner-occupied residence;

Last date qualified services were provided for the owner-occupied
residence by the potential fund claimant:

Signature of Claimant or claimant's representative
Date of signature
R156-38-204c. Claims Against the Fund by Laborers -

Supporting Documents.
(1) The following supporting documents shall, a a

minimum, accompany each laborer claim for recovery from the
fund:

(a) one of the following:

(i) acopy of a wage clam assignment filed with the
Industrial Commission of the Utah Labor Division for the
amount of the claim, together with all supporting documents
submitted in conjunction therewith; or

(i) acopy of an action filed by claimant against claimant’s
employer to recover wages owed,;

(b) one of thefollowing:

(i) acopy of afina administrative order for payment
issued by the Industrial Commission of Utah Labor Division
containing afinding that the claimant is an employee and that
the claimant has not been paid wages due for work performed at
the site of construction on an owner-occupied residence;

(ii) acopy of acivil judgment entered in favor of claimant
against the employer containing a finding that the employer
failed to pay the claimant wages due for work performed at the
site of construction on an owner-occupied residence; or

(iii) acopy of abankruptcy filing by the employer which
prevented the entry of an order or a judgment against the
employer;

(c) oneof the following:

(i) an affidavit from the owner establishing that the owner
isan owner asdefined in Subsection 38-11-102(12) and that the
residence is an owner-occupied residence as defined by
Subsection 38-11-102(13);

(ii) acopy of acivil judgment containing afinding that the
owner isan owner as defined by Subsection 38-11-102(12) and
that the residenceis an owner-occupied residence as defined by
Subsection 38-11-102(13); or

(iii) documentation that the claimant has been prevented
from obtaining an owner-occupied residence affidavit together
with independent evidence establishing that the owner is an
owner as defined by Subsection 38-11-102(12) and that the
residence is an owner-occupied residence as defined by
Subsection 38-11-102(13).

(2) When alaborer makes claim on multipleresidences as
a result of a single incident of non-payment by the same
employer, the division must require payment of at least one
application fee required under Section 38-11-204(1)(b) and at
least one registration fee required under Subsection 38-11-
204(5), but may waive additiona application and registration
feesfor claimsfor theadditional residences, wherenolegitimate
purpose would be served by requiring separate filings.

R156-38-204d. Calculation of Costs, Attorney Fees and
Interest for Payable Claims.

(1) Payment for qualified services, costs, and interest shall
be made as specified in Section 38-11-203.

(2) For claims determined by the division to be payable
from thefund, the division shall order payment of attorney fees
in an amount not exceeding the following:

(& If acivil judgment awards a specific dollar amount for
attorney fees, the division shall order payment asordered in the
civil judgment, to the extent that the attorney fees are
attributable to the owner-occupied residence at issue in the
claim.

(b) Otherwise, the division shal order payment of



UAC (Asof May 1, 2000)

Printed: May 4, 2000

Page 41

reasonable attorney fees, documented according to the
provisionsof Rule4-505, Utah Codeof Judicial Administration,
subject to the following limitations:

(i) if the payable amount of qualified servicesis $3,000 or
less, not more than 33% of the value of the qualified services
and not exceeding $750;

(ii) if the payable amount of qualified servicesis greater
than $3,000 and $10,000 or less, not more than 25% of the
value of qualified services and not exceeding $2,000; or

(iii) if the payable amount of qualified servicesis greater
than $10,000, attorney feesin an amount of not more than 20%
of the value of qualified services and not exceeding $7,000.

(3) The above limits may be waived by the director in
those unique claims where manifest injustic would otherwise
result. The burden is on the claimant to demonstrate manifest
injustice.

R156-38-301. Registration asa Qualified Beneficiary - All
License Classifications Required to Register Unless
Specifically Exempted - Exempted Classifications.

(2) All licenseclassificationsof contractorsaredetermined
to be regularly engaged in providing qualified services for
purposes of automatic registration asaqualified beneficiary, as
set forth in Subsections 38-11-301(1) and (2), with the
exception of the following license classifications:

TABLE II
Primary
Classification Subclassification
Number Number Classification
E100 General Engineering Contractor
S211 Boiler Installation Contractor
$262 Granite and Pressure Grouting
Contractor
$320 Steel Erection Contractor
$322 Metal Building Erection
Contractor
$323 Structural Stud Erection
Contractor
$340 Sheet Metal Contractor
S360 Refrigeration Contractor
S440 Sign Installation Contractor
S441 Non Electrical Outdoor
Advertising Sign Contractor
$450 Mechanical Insulation Contractor
S470 Petroleum System Contractor
$480 Piers and Foundations Contractor
1101 General Engineering Trades
Instructor
1102 General Building Trades
Instructor
1103 General Electrical Trades
Instructor
1104 General Plumbing Trades
Instructor
1105 General Mechanical Trades
Instructor

(2) Any person holding alicense requiring registration in
the fund that is on inactive status on the assessment date of any
special assessment of thefund, shall be exempt from payment of
that specific assessment and any assessment made during the
timethelicense remains on inactive status and the licensee does
not engage in the licensed occupation or profession.

(3) Before a licensee on inactive status, who would
otherwise berequired to pay an assessment, can bereinstated to
an active status, the licensee must pay:

(@ theinitial assessment of $195 assessed July 1, 1995, if
that assessment has never been paid by that licensee; and

(b) the most recent special assessment immediately
preceding the date on which the license is reinstated to active
status.

R156-38-302. Renewal and Reinstatement Procedures.

(1) Renewal noticesrequired in connection with aspecial
assessment shall be mailed to each registrant at least 30 days
prior to the expiration date for the existing registration
established intherenewal notice. Unlesstheregistrant paysthe
special assessment by the expiration date shown on the renewal
notice, the registrant’s registration in the fund automatically
expires on the expiration date.

(2) Renewal noticesshall be sent by |etter deposited inthe
post office with postage prepaid, addressed to the last address
shown on the division's records. Such mailing shall constitute
legal notice. It shall be the duty and responsibility of each
registrant to maintain a current address with the division.

(3) Renewal noticesshall specify theamount of the special
assessment, the application requirement, and other renewal
requirements, if any; shall requirethat each registrant document
or certify that theregistrant meetstherenewal requirements; and
shall advise the registrant of the consequences of failing to
renew aregistration.

(4) Renewal notices shall specify a renewal application
due date no later than the expiration date for the existing
registration.

(5) Renewal applicationsmust be received by the division
in its ordinary course of business on or before the renewal
application due date in order to be processed as a renewal
application. Late applications will be processed as
reinstatement applications.

(6) A registrant whose registration has expired may have
the registration reinstated by complying with the requirements
and procedures specified in Subsection 38-11-302(5).

KEY: licensing, contractors, liens

September 16, 1999 38-11-101
Notice of Continuation April 6, 2000 58-1-106(1)
58-1-202(1)



UAC (Asof May 1, 2000)

Printed: May 4, 2000

Page 42

R156. Commer ce, Occupational and Professional Licensing.
R156-59. Professional Employer Organization Act Rules.
R156-59-101. Short Title.

These rules are known as the "Professional Employer
Organization Act Rules”.

R156-59-102. Definitions.

Inadditiontothedefinitionsin Title 58, Chapters 1 and 59,
as used in Title 58, Chapters 1 and 59 or these rules:

(1) "Certified audit”, as used in Subsection 58-59-302(6),
and "audited financial statement", as used in Subsection 58-59-
306(2)(b)(i), means performing inquiry and analytical
procedures which provide abasis for expressing assurance that
there are no material modifications that should be made to the
statements in order for them to be in conformity with the
generally accepted accounting principles; and the issuance of a
report on the financial statements stating that an audit was
performed in accordance with the standards established by the
American Institute of Certified Public Accountants.

(2) "Self-funded or partially self-funded insurance plan” as
used in Subsection 58-59-302(7) means any plan of insurance
or provision of an employee health benefits program where risk
of lossis borne by the professional employer organization.

(3) "Certified public accountant” asused in Section 58-59-
306 means a Utah licensed certified public accountant unless
exempted under Subsection 58-26-9(1) of the Certified Public
Accountant Licensing Act.

R156-59-103. Authority - Purpose.

Theserules are adopted by the division under the authority
of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 59.

R156-59-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-59-302a. Qualificationsfor Licensure.

(1) In accordance with Subsection 58-59-302(5), the
Division will permit an independent certified public accountant
to certify in aform prescribed by the Division that the applicant
has complied with the requirements set forth in Subsections 58-
59-302(3) and (4).

(2) In accordance with Subsection 58-59-302(5), the
Division shall require an independent certified public
accountant to provide the following evidence of financial
responsibility:

(a) acertificationinaform prescribed by the Division that
the PEO haspaid all federal, state, and local withholding taxes,
unemployment taxes, FICA taxes, workers compensation
premiums, and employee benefit plan premiums; and

(b) the PEO's audited financial statement for the year
immediately preceding the date of the license application.

(3) In accordance with Subsection 58-59-302(7), the
Division shall require:

(8 alicensed third party administrator to certify that the
applicant is in compliance with the requirements set forth in
Subsection 58-59-302(7)(b) and (d); and

(b) aqualified actuary who isamember in good standing

of the American Academy of Actuariesto submit astatement of
actuarial opinion certifying that the applicant isin compliance
with the requirements set forth in Subsection 58-59-302(7)(a).

(4) Inaccordance with Subsection 58-59-302(9), officers,
directors, responsible managers who have signatory authority
over fiduciary funds or persons who have a controlling interest
in the PEO shall document the following education and
experience requirements:

(8 an earned bachelors or post graduate degree in law,
accounting, finance or business administration or other related
educational program approved by the Division in consultation
with the Board and hasaminimum of two yearsof full time paid
experienceinlaw, accounting, finance, businessadministration,
management, or other related education and experience
approved by the Division in consultation with the Board; or

(b) graduation from high school or have a GED equival ent
and have six years of full time paid experience in accounting,
finance, business administration, management, or other related
experience approved by the Division in consultation with the
Board.

(5) In accordance with Subsection 58-59-302(10), good
moral character shall be established by evaluating the conduct
of the officers, directors, responsible managers who have
signatory authority over fiduciary funds or persons who have a
controlling interest in the PEO.

(6) In accordance with Subsections 58-59-501(5) and 58-
59-502(3), each applicant for licensure as a PEO shall submit a
form of the contract to be used between the PEO and the
employee and submit aform of the contract to be used between
the PEO and the client company to whom leased employees are
provided.

(8 The contract forms shall contain:

(i) the name and address of the PEO as filed with the
Division of Corporations and Commercia Code and the name
and address under which the company does business;

(i) disclosure that the employee is under contract for the
purpose of being leased to a client company;

(iii) disclosure of theidentity of the entity from whom the
employee will receive compensation for work performed;

(iv) disclosure of the total compensation, including all
employee benefits, to which the employee will be entitled;

(v) representation by the PEO that it will pay or cause to
be paid when due al amountsto which the employeeisentitled
or which are to be paid to others, including government
agencies and insurance companies; and

(vi) disclosure of any other matter which ismaterial inthe
employment of the employee by the PEO or in theleasing of the
employee to a client company.

(b) Thecontract forms specified in Subsection (a) shall be
accompanied by a letter from legal counsel for the PEO
expressing alegal opinion that the contract forms comply with
the contract standards set forth in Title 58, Chapter 59, and this
section.

R156-59-302b. Changein Owner ship or Changein Officers,
Directors, Responsible Managers or Other Persons Who
Have Controlling Interest - Reestablishment of
Qualificationsfor Licensure.

(1) Inaccordance with Subsections 58-59-302(8) and 58-
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59-502(4), any change in ownership or change in officers,
directors, responsible managers who have signatory authority
over fiduciary funds or other persons who have a controlling
interest in alicensed PEO shall require submission of acriminal
background check satisfactory to the Division within 10 days
after the change.

(2) Inaccordance with Subsections 58-59-302(9) and 58-
59-502(4), any change in ownership or change in officers,
directors, responsible managers who have signatory authority
over fiduciary funds or other persons who have a controlling
interest in alicensed PEO shall require submission of evidence
in a form prescribed by the Division that the new officer,
director, responsible manager or other persons having a
controllinginterest inthe PEO hasthe education and experience
requirementsset forthin Subsection R156-59-302a(4) within 10
days after the change.

(3) Inaccordancewith Subsections58-59-302(10) and 58-
59-502(4), any change in ownership or change in officers,
directors, responsible managers who have signatory authority
over fiduciary funds or other persons who have a controlling
interest in alicensed PEO shall reguire submission of evidence
inaform prescribed by the Division that the new owner, officer,
director, responsible manager or other persons having a
controlling interest in the PEO is of good mora character as
defined in Subsection R156-59-302a(5) within 10 daysafter the
change.

R156-59-303. Renewal Requirements.

In addition to the renewal requirementsset forth in Section
58-59-303, and in accordance with Subsection 58-1-308(3), the
renewal requirements for licensure include maintaining the
qualifications for licensure set forth in Subsections 58-59-
302(3), (4), (5), (6), (7), (8) and (10).

R156-59-306. Financial Responsibility.

(1) In accordance with Subsection 58-59-306(2)(a), the
quarterly reports prepared by an independent CPA shall be
submitted in accordance with the following schedule:

(8 March 31 for the quarter ending December 31;

(b) June 30 for the quarter ending March 31;

(c) September 30 for the quarter ending June 30; and

(d) December 31 for the quarter ending September 30.

(2) Inaccordancewith Subsection 58-59-306(2)(b)(ii), the
annual audited financial statement prepared by an independent
certified public accountant shall provide evidence that the PEO
has a minimum adjusted net worth of $50,000 or 5% of total
adjusted liabilities, whichever is greater.

(3) Inaccordance with Subsection 58-59-306(2)(b)(ii), if
the PEO is self-funded or partially self-funded:

(a) athird party administrator shall certify annually that the
PEO isin compliancewith Subsection 58-59-302(7)(b) and (d);
and

(b) aqualified actuary who isamember in good standing
of the American Academy of Actuaries shall submit annualy a
statement of actuarial opinion certifying that the PEO is in
compliancewith therequirementsset forth in Subsection 58-59-

302(7)(a).

R156-59-502. Processfor Obtaining Prior Written Approval

for Sales, Transfers or Entering Into Contracts which
Commits the Licensee to M ake Future Payments.

In accordance with Subsection 58-59-502(8), in order to
obtain prior written approval from the Division for sales,
transfers or entering into contracts which commits the licensee
to make future payments, the PEO shall submit:

(1) an application for licensure, if the event or events
listed in Subsection 58-59-502(8) resultsin or would requirethe
creation of anew business entity; or

(2) an audited financial statement prepared by an
independent certified public accountant stating that upon
completion of the event or events listed in Subsection 58-59-
502(8):

(a) thePEOwill remainfinancially responsibleasset forth
in Subsection 58-59-306(2)(b)(i); and

(b) the PEO will have a minimum adjusted net worth of
$50,000 or 5% of the total adjusted liabilities, whichever is
greater.

KEY: licensing, professional employer organization*

April 17, 2000 58-1-106(1)
Notice of Continuation January 27, 1998 58-1-202(1)
58-59-101
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R156. Commer ce, Occupational and Professional Licensing.
R156-60c. Professional Counselor Licensing Act Rules.
R156-60c-101. Title.

These rules are known as the "Professional Counselor
Licensing Act Rules'.

R156-60c-102. Definitions.

Inadditiontothedefinitionsin Title 58, Chapters 1 and 60,
as used in Title 58, Chapters 1 and 60, or theserules:

(1) "Internship" means:

(a) 600 clock hours of supervised counseling experience
of which 200 hours must be in the provision of mental health
therapy; or

(b) five years of supervised experience engaged in the
practice of mental health therapy.

(2) "Practicum" meansasupervised counseling experience
in an appropriate setting of at | east three semester or five quarter
hours duration for academic credit.

(3) "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 60 is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-60c-502.

R156-60c-103. Authority - Purpose.

Theserulesare adopted by the division under the authority
of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 60, Part 4.

R156-60c-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-60c-302a. Qualifications for Licensure - Education
Requirements.

(1) The recognized accredited institution of higher
educationin Subsection 58-60-405(4) isonewhichisaccredited
by aprofessional accrediting body approved by the Council for
Higher Education Accreditation of the American Council on
Education at the time the applicant obtained the education.

(2) The core curriculum in Subsection 58-60-405(4)(a)
shall consist of the following courses:

(8 aminimum of two semester or three quarter hours shall
bein ethical standards, issues, behavior and decision-making;

(b) aminimum of two semester or three quarter hours shall
be in professiona roles and functions, trends and history,
professional preparation standards and credentialing;

(c) aminimum of two semester or three quarter hours shall
bein individua theory;

(d) aminimum of two semester or three quarter hours shall
bein group theory;

(e) aminimum of six semester or nine quarter hours shall
be in human growth and devel opment. Examples are:

(i) physical, social and psychosocia development;

(ii) personality development;

(iii) learning theory and cognitive development;

(iv) emational devel opment;

(v) life-span development;

(vi) enhancing wellness;

(vii) human sexuality; and

(viii) career development;

(f) aminimum of three semester or five quarter hoursshall
bein cultural foundations. Examples are:

(i) human diversity;

(if) multicultural issues and trends;

(iii) gender issues;

(iv) exceptionality;

(v) disabilities;

(vi) aging; and

(vii) discrimination;

(g) aminimum of six semester or nine quarter hours shall
bein the application of individual and group therapy and other
therapeutic methods and interventions. Examples are:

(i) building, maintaining and terminating relationships;

(i) solution-focused and brief therapy;

(iii) crisisintervention;

(iv) prevention of mental illness;

(v) treatment of specific syndromes;

(vi) case conceptualization;

(vii) referral, supportive and follow-up services; and

(viii) lab not to exceed four semester or six quarter hours;

(h) aminimum of two semester or three quarter hoursshall
be in psychopathology and DSM classification;

(i) aminimum of two semester or three quarter hours shall
bein dysfunctional behaviors. Examplesare:

(i) addictions;

(i) substance abuse;

(iti) cognitive dysfunction;

(iv) sexua dysfunction; and

(v) abuseand violence;

() aminimum of two semester or three quarter hours shall
be in afoundation course in test and measurement theory;

(k) aminimum of two semester or three quarter hoursshall
be in an advanced course in assessment of mental status;

(I aminimum of three semester or five quarter hoursshall
be in research and evaluation. This shall not include a thesis,
dissertation, or project, but may include:

(i) statistics;

(i) research methods, qualitative and quantitative;

(iii) use and interpretation of research data;

(iv) evauation of client change; and

(v) program evaluation;

(m) aminimum of three semester or five quarter hours of
practicum as defined in Subsection R156-60c-102(2);

(n) aminimum of six semester or nine quarter hours of
internship as defined in Subsection R156-60c-102(1); and

(0) a minimum of 16 semester or 23 quarter hours of
course work in the behavioral sciences. No more than six
semester or nine quarter hours of credit for thesis, dissertation
or project hours shall be counted toward the required core
curriculum hours in this subsection. These hours are required
beginning January 1, 1997.

(3) The supplemental course work shall consist of formal
graduatelevel work meeting therequirementsof Subsections(1)
and (2) in regularly offered and scheduled classes. University
based directed reading courses may be approved at the
discretion of the board.

(4) Professional counseling course work required in the
core curriculum pursuant to Subsection 58-60-405(4)(a) may be
completed after the applicant received their degree; however,
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pursuant to Subsection 58-60-405(5), the experience required
must be obtained after the complete education requirement has
been met.

R156-60c-302b. Qualifications for Licensure - Experience
Requirements.

(1) The professional counselor and mental health therapy
training qualifying an applicant for licensure as a professional
counselor under Subsections 58-60-405(5) and (6) shall:

(8) becompleted in not less than two years;

(b) be completed while the applicant is an employee of a
public or private agency engaged in mental health therapy under
the supervision of a qualified professional counselor,
psychiatrist, psychologist, clinical social worker, registered
psychiatric mental health nurse speciaist, or marriage and
family therapist; and

(c) be completed under a program of supervision by a
mental health therapi st meeting the requirementsunder Sections
R156-60c-401 and R156-60c-402.

(4) An applicant for licensure asaprofessional counselor,
who is not seeking licensure by endorsement based upon
licensure in another jurisdiction, who has completed all or part
of the professional counselor and mental health therapy training
requirements under Subsection (3) outsidethe state may receive
credit for that training completed outside of the state if it is
demonstrated by the applicant that the training completed
outside the state is equivalent to and in all respects meets the
requirements for training under Subsections 58-60-405(5) and
(6), and Subsections R156-60c-302b(3). The applicant shall
havetheburden of demonstrating by evidence satisfactory to the
division and board that the training completed outside the state
isequivalent to and in al respects meetsthe requirements under
this Subsection.

R156-60c-302c. Qualificationsfor Licensure- Examination
Requirements.

(1) Anapplicant for licensure as aprofessional counselor
under Subsection 58-60-405(7) must pass the following
examinations:

(a) theUtah Professional Counselor Law, Rulesand Ethics
Examination;

(b) the National Counseling Examination of the National
Board for Certified Counselors; and

(c) the National Clinicd Mental Health Counseling
Examination of the National Board of Certified Counselors.

R156-60c-303. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1), the
renewa date for the two-year renewa cycle applicable to
licenses under Title 58, Chapter 60, is established by rule in
Section R156-1-308.

(2) Renewa procedures shall be in accordance with
Section R156-1-308.

R156-60c-304. Continuing Education.

(1) Thereis hereby established a continuing professional
education requirement for al individuals licensed under Title
58, Chapter 60, Part 4, as a professional counselor.

(2) During each two year period commencing September

30th of each even numbered year, aprofessional counselor shall
be required to complete not less than 40 hours of quaified
professional education directly related to the licensee’s
professional practice.

(3) The required number of hours of professional
education for an individual who first becomes licensed during
the two year period shall be decreased in a pro-rata amount
equal to any part of that two year period preceding the date on
which that individual first became licensed.

(4) Qualified professional education under this Section
shall:

(8 have an identifiable clear statement of purpose and
defined objectivefor theeducational programdirectly related to
the practice of amental health therapist professional counselor;

(b) berelevant to the licensee’s professional practice;

(c) be presented in a competent, well organized, and
sequential manner consistent with the stated purpose and
objective of the program;

(d) be prepared and presented by individuals who are
qualified by education, training, and experience; and

(e) have associated with it a competent method of
registration of individuas who actualy completed the
professional education program and records of that registration
and completion are available for review.

(5) Credit for professional education shall be recognized
in accordance with the following:

(& unlimited hours shall be recognized for professional
education completed in blocks of time of not lessthan one hour
in formally established classroom courses, seminars, or
conferences,

(b) amaximum of 10 hours per two year period may be
recognized for teaching in a college or university, teaching
qualified continuing professional education coursesin thefield
of mental health therapy professional counseling, or supervision
of an individual completing his experience requirement for
licensurein amental health therapist license classification; and

(c) amaximum of six hours per two year period may be
recognized for clinical readings directly related to practiceasa
mental health therapist professional counselor.

(6) A licensee shal be responsible for maintaining
competent records of completed qudified professional
education for a period of four years after close of the two year
period to which the records pertain. It is the responsibility of
the licensee to maintain such information with respect to
qualified professiona education to demonstrate it meets the
requirements under this Section.

(7) A licensee who documents he is engaged in full time
activities or is subjected to circumstances which prevent that
licensee from meeting the continuing professional education
requirements established under this Section may be excused
from the requirement for a period of up to three years.
However, it istheresponsibility of the licensee to document the
reasons and justify why the requirement could not be met.

R156-60c-306. License Reinstatement - Requirements.

In addition to the requirements established in Section
R156-1-308€, an applicant for reinstatement of hislicense after
two years following expiration of that license shall be required
to meet the following reinstatement requirements:
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(1) if deemed necessary, meet with the board for the
purpose of evaluating the applicant’s current ability to engage
safely and competently in practice as a professional counselor
and to make a determination of any additional education,
experience or examination requirements which will berequired
before reinstatement;

(2) upon therecommendation of theboard, establishaplan
of supervision under an approved supervisor which may include
up to 4,000 hours of professional counselor and mental health
therapy training as a professiona counselor-temporary;

(3) passthe Utah Professional Counselor Law, Rulesand
Ethics Examination;

(4) pass the National Counseling Examination of the
National Board for Certified Counselorsif it is determined by
the board that current taking and passing of the examination is
necessary to demonstrate the applicant’s ability to engage safely
and competently in practice as a professional counselor;

(5) passthe Nationa Clinical Mental Health Counseling
Examination if it is determined by the board that current taking
and passing of the examination is necessary to demonstrate the
applicant’s ability to engage safely and competently in practice
as aprofessiona counselor; and

(6) complete a minimum of 40 hours of professional
education in subjects determined by the board as necessary to
ensure the applicant’s ability to engage safely and competently
in practice as a professional counselor.

R156-60c-401.  Requirements to be Qualified as a
Professional Counselor Training Supervisor and Mental
Health Therapist Training Supervisor.

In accordance with Subsections 58-60-405(5) and (6), in
order for an individua to be qualified as a professional
counselor training supervisor or mental health therapist trainer,
the individual shall have the following qualifications:

(1) becurrently licensed in good standing in a profession
set forth for asupervisor under Subsection 58-60-405(5) in the
state in which the supervised training is being performed; and

(2) have engaged in lawful practice as alicensee engaged
in the practice of mental health therapy for not less than 4,000
hoursin a period of not less than two years prior to beginning
supervision activities.

R156-60c-402. Dutiesand Responsibilitiesof aSupervisor of
Professonal Counsdlor and Mental Health Therapy
Training.

The duties and responsibilities of a licensee providing
supervisiontoanindividual completing supervised professional
counselor and mental health therapy training requirements for
licensure as a professional counselor are to:

(1) beprofessionaly responsiblefor the actsand practices
of the supervisee which are a part of the required supervised
training;

(2) be engaged in a relationship with the supervisee in
which the supervisor is independent from control by the
superviseeand inwhich theability of the supervisor to supervise
and direct the practice of the superviseeis not compromised;

(3) be available for advice, consultation, and direction
consistent with the standards and ethics of the profession and
therequirements suggested by thetotal circumstancesincluding

thesupervisee'slevel of training, diagnosi sof patients, and other
factors known to the supervisee and supervisor;

(4) provide periodic review of the client records assigned
to the supervisee;

(5) comply with the confidentiality requirements of
Section 58-60-114;

(6) monitor the performance of the supervisee for
compliance with laws, standards, and ethics applicable to the
practice of professional counseling and report violations to the
division;

(7) supervise only a supervisee who is an employee of a
public or private mental health agency;

(8) submit appropriate documentation to thedivision with
respect to all work completed by the supervisee evidencing the
performance of the supervisee during the period of supervised
professional counselor and mental health therapy training,
including the supervisor's evaluation of the supervisee's
competence in the practice of professional counseling and
mental health therapy;

(9) supervise not morethan three supervisees at any given
time unless approved by the board and division; and

(10) assure each supervisee has met the educational
requirement as outlined in Subsection 58-60-405(4) and R156-
60c-302a prior to beginning the supervised training of the
supervisee as required under Subsection 58-60-405(5).

R156-60c-502. Unprofessional Conduct.

"Unprofessiona conduct" includes:

(1) acting as a supervisor or accepting supervision of a
supervisor without complying with or ensuring the compliance
with thereguirementsof SectionsR156-60c-401 and R156-60c-
402;

(2) engaging in the supervised practice of mental health
therapy when not in compliance with Subsections R156-60c-
302b(3) and R156-60c-402(7);

(3) engaginginand aiding or abetting conduct or practices
which are dishonest, deceptive or fraudulent;

(4) engaging in or aiding or abetting deceptive or
fraudulent billing practices;

(5) faling to establish and maintain appropriate
professional boundaries with aclient or former client;

(6) engagingindual or multiplerelationshipswith aclient
or former client in which there is a risk of exploitation or
potential harm to the client;

(7) engaging in sexual activities or sexual contact with a
client with or without client consent;

(8) engaging in sexual activities or sexua contact with a
former client within two years of documented termination of
services;

(9) engaging in sexual activities or sexual contact at any
time with a former client who is especialy vulnerable or
susceptible to being disadvantaged because of the client's
personal history, current mental status, or any condition which
could reasonably be expected to place the client at a
disadvantage recognizing the power imbal ance which exists or
may exist between the professional counselor and the client;

(10) engaging in sexual activities or sexual contact with
client’s relatives or other individuals with whom the client
maintains a relationship when that individual is especialy
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vulnerable or susceptibleto being disadvantaged because of his
personal history, current mental status, or any condition which
could reasonably be expected to place that individua at a
disadvantage recognizing the power imbal ance which exists or
may exist between the professional counselor and that
individual;

(11) physical contact with a client when thereisarisk of
exploitation or potential harm to the client resulting from the
contact;

(12) engaging in or aiding or abetting sexual harassment
or any conduct which is exploitive or abusive with respect to a
student, trainee, employee, or colleague with whom the licensee
has supervisory or management responsibility;

(13) failing to render impartial, objective, and informed
services, recommendations or opinionswith respect to custodial
or parental rights, divorce, domestic relationships, adoptions,
sanity, competency, mental health or any other determination
concerning an individual's civil or legal rights;

(14) exploiting aclient for personal gain;

(15) use of aprofessional client relationship to exploit a
person that is known to have a personal relationship with a
client for personal gain;

(16) failing to maintain appropriate client records for a
period of not less than ten years from the documented
termination of services to the client;

(17) failing to obtain informed consent from the client or
legal guardian beforetaping, recording or permitting third party
observations of client care or records;

(18) failure to cooperate with the Division during an
investigation; and

(19) failure to abide by the provision of the American
Counseling Association’sEthical Standards, March 1988, which
is adopted and incorporated by reference.

KEY: licensing, counselors, mental health, professional

counselors*
October 7, 1999 58-60-401
Notice of Continuation April 6, 2000 58-1-106(1)

58-1-202(1)



UAC (Asof May 1, 2000)

Printed: May 4, 2000

Page 48

R156. Commer ce, Occupational and Professional Licensing.
R156-61. Psychologist Licensing Act Rules.
R156-61-101. Title.

These rules are known asthe "Psychologist Licensing Act
Rules."

R156-61-102. Definitions.

Inadditiontothedefinitionsin Title 58, Chapters1 and 61,
as used in Title 58, Chapters 1 and 61 or these rules:

(2) "Approved diagnostic and statistical manual for mental
disorders’ means the "Diagnostic and Statistical Manual of
Mental Disorders’, 4th edition, published by the American
Psychiatric Association, or the ICD-10-CM published by
Medicode or the American Psychiatric Association.

(2) "Qualified faculty", asused in Subsection 58-1-307(b),
means that university faculty member providing pre-doctoral
supervision of clinica or counseling experience, that is
experience in auniversity setting which isacquired prior to the
pre-doctoral internship, who is licensed in Utah as a
psychologist and who is training students in the context of a
doctoral programleadingtolicensedigibility. Qualified faculty
does not include adjunct faculty. The qualified faculty
supervisor must be legally able to personaly provide the
services which he is supervising. The qualified faculty
supervisor must meet all other requirements for supervision as
described in Section R156-61-302e. This provision does not
allow such qualified faculty supervisorsto provide supervision
of hours needed for license eligibility, such as internship and
post doctoral experience, unless the supervisor is otherwise
qualified according to Section R156-61-302d. Supervisorsin
settings other than a university setting as described in this
subsection must meet al requirements for supervisors as
described in Sections R156-61-302d and R156-61-302e.

R156-61-103. Authority - Purpose.

Theserulesare adopted by the division under the authority
of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 61.

R156-61-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-61-201.  Advisory Peer Committee Created -
M ember ship - Duties.

(1) Thereishereby enabled in accordancewith Subsection
58-1-203(6), the Ethics Committee as an advisory peer
committee to the Psychology Licensing Board on either a
permanent or ad hoc basis consisting of members licensed in
good standing as psychologists qualified to engage in the
practice of mental health therapy, in number and area of
expertisenecessary tofulfill thedutiesand responsibilitiesof the
committee as set forth in Subsection (3).

(2) The committee shall be appointed and serve in
accordance with Section R156-1-204.

(3) Thedutiesand responsibilities of the committee shall
include assisting the division in its duties, functions, and
responsibilities defined in Section 58-1-203 as follows:

(8 upon the request of the division, review reported

violations of Utah law or the standards and ethics of the
profession by aperson licensed as apsychol ogist and advisethe
division if allegations against or information known about the
person presents a reasonable basis to initiate or continue an
investigation with respect to the person;

(b) upon therequest of the division provide expert advice
to the division with respect to conduct of an investigation; and

(c) when appropriate serve as an expert witnessin matters
before the division.

R156-61-302a. Qualifications for Licensure - Education
Requirements.

(1) Aningtitution or program of higher education, or a
degree qualifying an applicant for licensure as a psychologist,
to berecognized by thedivision in collaboration with the board
under Subsection 58-61-304(1)(d), shall be accredited by the
Committee on Accreditation of the American Psychologica
Association or meet the following criteria

(a) if located in the United States or Canada, be accredited
by aprofessional accrediting body approved by the Council for
Higher Education of the American Council on Education, at the
time the applicant received the required earned degree; or

(b) if located outside of the United States or Canada, be
equivalent to an accredited program under Subsection (a), and
the burden to demonstrate equivalency shall be upon the
applicant; and

(c) result from successful completion of a program
conducted on or based on aformal campus;

(d) result from aprogram which includes at | east one year
of residence at the educational institution;

(e) if located in the United States or Canada, be an
institution having a doctoral psychology program meeting
"Designation” criteria, asrecognized by the Association of State
and Provincia Psychology Boards/National Register Joint
Designation Committee, at the time the applicant received the
earned degree, or if located outside of the United States or
Canada, meet the same criteria by which a program is
recognized by the Association of State and Provincia
Psychology Boardsat the time the applicant received theearned
degree;

(f) have an organized sequence of study to provide an
integrated educational experienceappropriateto preparation for
the professional practice of psychology, and shal clearly
identify those persons responsible for the program with clear
authority and responsibility for the core and specialty areas
regardless of whether or not the program cuts across
administrative lines in the educational institution;

(9) clearly identify in catalogues or other publicationsthe
psychology faculty, demonstrate that the faculty is sufficient in
number and experienceto fulfill itsresponsibility to adequately
educate and train professiona psychologists, and demonstrate
that the program is under the direction of a professionaly
trained psychologist;

(h) grant earned degrees resulting from a program
encompassing a minimum of three academic years of full time
graduate study with an identifiable body of students who are
matriculated in the program for the purpose of obtaining a
doctoral degree;

(i) include supervised practicum, internship, and field or
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laboratory training appropriate to the practice of psychology;

(j) require successful completion of a minimum of two
semester/three quarter hour graduate level core courses
including:

(i) scientific and professional ethics and standards;

(i) research design and methodology;

(iii) statistics; and

(iv)  psychometrics including test construction and
measurement;

(k) require successful completion of a minimum of two
graduatelevel semester hours/three graduatelevel quarter hours
in each of the following knowledge areas. Course work must
have atheoretical focusasopposed to an applied, clinical focus:

(i) biological bases of behavior such as physiological
psychology, comparative psychology, neuropsychology,
psychopharmacol ogy, perception and sensation;

(i) cognitive-affective bases of behavior such aslearning,
thinking, cognition, motivation and emotion;

(iii) social and cultural bases of behavior such as social
psychol ogy, organizational psychology, general systemstheory,
and group dynamics; and

(iv) individual differences such as human development,
personality theory and abnormal psychology.

() reguire successful completion of specialty course work
and professional education courses necessary to prepare the
applicant adequately for the practice of psychology.

(2) An applicant who has received a doctoral degree in
psychology by completing the requirements of Subsections
(2)(a) through (i), without compl eting the core courses required
under Subsection (j), or the specialty course work required in
Subsection () may be allowed to complete the required course
work post-doctorally. The supplemental course work shall
consist of formal graduate level work meeting the requirements
of Subsections (j) and (1) in regularly offered and scheduled
classes. University based directed reading courses may be
approved at the discretion of the board.

(3) Thedate of completion of the doctoral degree shall be
the graduation date or thedate on which all formal requirements
for graduation were met as certified by the university registrar.

R156-61-302b. Qualifications for Licensure - Experience
Requirements.

(1) Psychology training of a minimum of 4,000 hours
quaifying an applicant for licensure as a psychologist under
Subsection 58-61-304(1)(e), and mental health therapy training
under Subsection 58-61-304(1)(f), to be approved by the
division in collaboration with the board, shall:

(a) becompletedin not lessthan two yearsand in not more
than four years unless otherwise approved by the board and
division; and

(b) be completed while the applicant is under the
supervision of aqualified psychol ogi st meeting therequirements
under Section R156-61-302d.

(2) An applicant for licensure as a psychologist who has
commenced and completed al or part of the psychology or
mental health therapy training requirements under Subsection
(1) outside the state, may receive credit for that training
completed outside of the state if it is demonstrated by the
applicant that the training completed outside the state is

equivalent to the requirements for training under Subsections
58-61-304(1)(e) and (), and Subsection R156-61-302b(1). The
applicant shall have the burden of demonstrating by evidence
satisfactory to thedivision and board that the training compl eted
outside the state is equivalent to the requirements under this
Subsection.

R156-61-302c. Qualificationsfor Licensure- Examination
Requirements.

(1) The examination requirements which must be met by
an applicant for licensure as a psychologist under Subsection
58-61-304(1)(g) are:

(a) passing the Examination for the Professional Practice
of Psychology (EPPP) developed by the American Association
of State Psychology Board (ASPPB) with a passing score as
recommended by the ASPPB; and

(b) passing the Utah Psychology Law Examination with a
score of not |ess than 75%.

(2) A person may be admitted to the EPPP examination in
Utah only after meeting the requirements under 58-61-305, and
after receiving written approval from the division.

(3) If an applicant is admitted to an EPPP examination
based upon substantive information that is incorrect and
furnished knowingly by the applicant, the applicant shall
automatically be given afailing scoreand shall not be permitted
to retake the examination until the applicant submitsfeesand a
correct application demonstrating the applicant is qudified for
the examination. If an applicant isinappropriately admitted to
an EPPP examination because of adivision or board error and
the applicant receives a passing score, the results of the
examination may not be used for licensure until the deficiency
which would have barred the applicant for admission to the
examination is corrected.

(4) An applicant who fails the EPPP examination three
times will not be alowed subsequent admission to the
examination until the applicant has appeared before the board,
devel oped with the board a plan of study in appropriate subject
matter, and thereafter completed the planned course of study to
the satisfaction of the board.

(5) Anapplicant who isfound to be cheating on the EPPP
examination or in any way invalidating the integrity of the
examination shall automatically be given a failing score and
shall not be permitted to retake the examination for a period of
at least three years as is determined by the division in
collaboration with the board.

(6) The Utah Psychology Law Examination may be taken
only after an applicant has taken the EPPP examination.

R156-61-302d.  Qualifications for Designation as an
Approved Psychology Training Supervisor.

To be approved by the division in collaboration with the
board as a supervisor of psychology or menta health therapy
training required under Subsections58-61-304(1)(e) and (f), an
individual shall:

(1) be currently licensed in good standing as a
psychologist in thejurisdiction inwhich the supervised training
is being performed; and

(2) demonstrate practiceasalicensed psychologist for not
less that 4,000 hoursin a period of not less than two years.
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R156-61-302e. Dutiesand Responsibilitiesof a Super visor of
Psychology Trainingand M ental Health Therapist Training.

Thedutiesand responsibilitiesof apsychol ogist supervisor
are further defined, clarified or established as follows:

(1) beprofessionally responsiblefor the actsand practices
of the supervisee which are a part of the required supervised
training;

(2) be engaged in a relationship with the supervisee in
which the supervisor is independent from control by the
superviseeand inwhich theability of thesupervisor to supervise
and direct the practice of the supervisee is not compromised;

(3) supervise not more than 120 hours of supervised
experience per week;

(4) be available for advice, consultation, and direction
consistent with the standards and ethics of the profession and
therequirements suggested by thetotal circumstancesincluding
the supervisee'slevel of training, diagnosisof patients, and other
factors known to the supervisee and supervisor;

(5) comply with the confidentiality requirements of
Section 58-61-602;

(6) providetimely and periodicreview of theclient records
assigned to the supervisee;

(7) monitor the performance of the supervisee for
compliance with laws, standards, and ethics applicable to the
practice of psychology; and

(8) submit appropriate documentation to the division with
respect to work completed by the supervisee evidencing the
performance of the supervisee during the period of supervised
psychology training and mental health therapist training,
including the supervisor's evaluation of the supervisee's
competence in the practice of psychology and mental health

therapy.

R156-61-302f. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1), the
renewal date for the two-year renewal cycle applicable to
licenses under Title 58, Chapter 61, is established by rule in
Section R156-1-308.

(2) Renewa procedures shall be in accordance with
Section R156-1-308.

R156-61-302g. License Reinstatement - Requirements.

Anapplicant for reinstatement of hislicenseafter two years
following expiration of that license shall be required to:

(1) upon request meet with the board for the purpose of
evaluating the applicant’s current ability to engage safely and
competently in practice as a psychologist and to make a
determination of education, experience or examination
requirements which will be required before reinstatement;

(2) upontherecommendation of the board, establishaplan
of supervision under an approved supervisor which may include
up to 4000 hours of psychology and/or mental health therapy
training;

(3) passthe Utah Psychology Law Examination;

(4) passthe EPPP Examination if it is determined by the
board that current taking and passing of the examination is
necessary to demonstrate the applicant’s ability to engage safely
and competently in practice as a psychologist; and

(5) complete a minimum of 48 hours of professiona

education in subjects determined by the board as necessary to
ensure the applicant’s ability to engage safely and competently
in practice as a psychologist.

R156-61-302h. Continuing Education.

(1) Thereis hereby established a continuing professional
education requirement for al individuals licensed under Title
58, Chapter 61.

(2) During each two year period commencing on October
1 of each even numbered year, alicensee shall be required to
complete not less than 48 hours of qualified professional
education directly related to thelicensee's professional practice.

(3) The required number of hours of professiona
education for an individual who first becomes licensed during
thetwo year period year shall be decreased in apro-rataamount
equal to any part of that two year period year preceding the date
on which that individual first became licensed.

(4) Qualified professiona education under this section
shall:

(8 have an identifiable clear statement of purpose and
defined objectivefor theeducational programdirectly related to
the practice of a psychologist;

(b) berelevant to the licensee’s professional practice;

(c) be presented in a competent, well organized, and
sequential manner consistent with the stated purpose and
objective of the program;

(d) be prepared and presented by individuals who are
qualified by education, training, and experience; and

(e) have associated with it a competent method of
registration of individuals who actually completed the
professional education program and records of that registration
and completion are available for review.

(5) Credit for professional education shall be recognized
in accordance with the following:

(& unlimited hours shall be recognized for professional
education completed in blocks of time of not lessthan one hour
in formally established classroom courses, seminars, or
conferences,

(b) amaximum of ten hours per two year period may be
recognized for teaching in a college or university, teaching
qualified continuing education professiona education courses
in the field of psychology, or supervision of an individua
completing his experience requirement for licensure as a
psychologist;

(c) amaximum of six hours per two year period may be
recognized for clinical readings directly related to practice asa
psychologist;

(6) A licensee shall be responsible for maintaining
competent records of completed qualified professional
education for a period of four years after close of the two year
period to which the records pertain. It isthe responsibility of
the licensee to maintain information with respect to qualified
professional education to demonstrateit meetstherequirements
under this section.

(7) A licensee who documents they are engaged in full
time activities or is subjected to circumstances which prevent
that licensee from meeting the continuing professional
education requirements established under this section may be
excused from the requirement for a period of up to three years.
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However, it istheresponsibility of the licensee to document the
reasons and justify why the requirement could not be met.

R156-61-502. Unprofessional Conduct.

"Unprofessional conduct” includes:

(2) violation of any provision of the "Ethical Principles of
Psychologists and Code of Conduct" of the American
Psychological Association (APA) as adopted by the APA,
December 1992 edition, which is adopted and incorporated by
reference;

(2) violation of any provision of the "ASPPB Code of
Conduct" of the Association of State and Provincial Psychology
Boards (ASPPB) asadopted by the ASPPB, 1991 edition, which
is adopted and incorporated by reference;

(3) acting as a supervisor or accepting supervision of a
supervisor without complying with or ensuring the compliance
with the requirements of Sections R156-61-302d and R156-61-
302¢€;

(4) engaginginand aiding or abetting conduct or practices
which are dishonest, deceptive or fraudulent;

(5) engaging in or aiding or abetting deceptive or
fraudulent billing practices;

(6) faling to establish and maintain appropriate
professional boundaries with aclient or former client;

(7) engaging in dual or multiplerelationshipswith aclient
or former client in which there is a risk of exploitation or
potential harm to the client;

(8) engaging in sexual activities or sexual contact with a
client with or without client consent;

(9) engaging in sexual activities or sexual contact with a
former client within two years of documented termination of
SErvices,

(10) engaging in sexual activities or sexual contact at any
time with a former client who is especialy vulnerable or
susceptible to being disadvantaged because of the client's
personal history, current mental status, or any condition which
could reasonably be expected to place the client a a
disadvantage recognizing the power imbal ance which exists or
may exist between the psychologist and the client;

(12) engaging in sexua activities or sexual contact with
client’s relatives or other individuals with whom the client
maintains a relationship when that individual is especially
vulnerable or susceptibl e to being disadvantaged because of his
personal history, current mental status, or any condition which
could reasonably be expected to place that individua at a
disadvantage recognizing the power imbalance which exists or
may exist between the psychologist and that individual;

(12) physical contact with aclient when thereis arisk of
exploitation or potentia harm to the client resulting from the
contact;

(13) engaging in or aiding or abetting sexual harassment
or any conduct which is exploitive or abusive with respect to a
student, trainee, employee, or colleaguewith whom thelicensee
has supervisory or management responsibility;

(14) failing to render impartial, objective, and informed
services, recommendationsor opinionswith respect to custodial
or parental rights, divorce, domestic relationships, adoptions,
sanity, competency, mental health or any other determination
concerning an individual’s civil or legal rights;

(15) exploiting aclient for personal gain;

(16) use of aprofessional client relationship to exploit a
person that is known to have a persona relationship with a
client for personal gain;

(17) failing to maintain appropriate client records for a
period of not less than ten years from the documented
termination of servicesto the client;

(18) failing to obtain informed consent from the client or
legal guardian before taping, recording or permitting third party
observations of client care or records; and

(19) failure to cooperate with the Division during an
investigation.

KEY: licensing, psychologists

February 15, 2000 58-1-106(1)
Notice of Continuation July 22, 1999 58-1-202(1)
58-61-101
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R156. Commer ce, Occupational and Professional Licensing.
R156-63. Security Personnel Licensing Act Rules.
R156-63-101. Title.

Theserulesareknown asthe" Security Personnel Licensing
Act Rules.”

R156-63-102. Definitions.

Inadditiontothedefinitionsin Title 58, Chapters 1 and 63,
as used in Title 58, Chapters 1 and 63 or these rules:

(1) "Approved basic education and training programs’ as
used in these rules means basic education and training that
meets the standards set forth in Sections R156-63-602, R156-
63-603 and R156-63-604 and that is approved by the division.

(2) "Contract security company" includes:

(8) apeace officer who engages in providing security or
guard services when acting in a capacity other than as an
employee of the law enforcement agency by whom he is
employed, or for other than theregular salary, whether at regular
pay or overtime pay, from thelaw enforcement agency by whom
he is employed; but does not include:

(b) acompany which hires as employees, individuas to
provide security or guard services for the purpose of protecting
tangible personal property, real property, or the life and well
being of personnel employed by, or animals owned by or under
the responsibility of thethat company, aslong asthe security or
guard services provided by the company do not benefit any
person other than the employing company.

(3) "Employee" meansan individual providing servicesin
the security guard industry for compensation when the amount
of compensation is based directly upon the security guard
services provided and upon which the employer is required
under law to withhold federal and state taxes, and for whom the
employer is required under law to provide worker’s
compensation insurance coverage and pay unemployment
insurance.

(4) "Immediate supervision” means the supervisor is
available for immediate voice communication and can be
available for in-person consultation within areasonable period
of time with an on-the-job trainee.

(5) "Officer" as used in Subsections 58-63-201(1)(a) and
R156-63-302a(1)(b) meansamanager, director, or administrator
of acontract security company.

(6) "Qualified continuing education" asused in theserules
means continuing education that meetsthe standards set forthin
Subsection R156-63-304.

(7) "Qualifying agent" means an individual who is an
officer, director, partner, proprietor or manager of a contract
security company who exercises material authority in the
conduct of the contract security company’s business by making
substantivetechnical and administrativedecisionsrelatingtothe
work performed for which a license is required under this
chapter.

(8) "Supervised on-the-job training" meanstraining of an
armed or unarmed private security officer or alarm response
runner, under the immediate supervision of alicensed private
security officer who has been assigned to train and develop the
on-the-job trainee.

(9) "Unprofessiona conduct,” as defined in Title 58,
Chapters 1 and 63, is further defined, in accordance with

Subsection 58-1-203(5), in Section R156-63-502.

R156-63-103. Authority - Purpose.

Theserules are adopted by the division under the authority
of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 63.

R156-63-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-63-302a. Qualifications for Licensure - Application
Requirements.

(1) An application for licensure as a contract security
company shall be accompanied by:

(@ a certification of criminal record history for the
applicant’s qualifying agent issued by the Bureau of Criminal
Identification, Utah Department of Public Safety, in accordance
with the provisions of Subsection 53-10-108(1)(f)(ii);

(b) two fingerprint cards for the applicant’s qualifying
agent, and all of the applicant’s officers, directors, shareholders
owning more than 5% of the stock, partners, proprietors, and
responsible management personnel;

(c) afeeestablished in accordance with Section 63-38-3.2
equal to the cost of conducting acheck of records of the Federal
Bureau of Investigation, and Bureau of Criminal Identification,
Utah Department of Public Safety, for each of the applicant’s
qualifying agent, officers, directors, shareholders owning more
than 5% of the stock, partners, proprietors, and responsible
management personnel; and

(d) acopy of thedriver license or Utah identification card
issued to the applicant’s qualifying agent, officers, directors,
shareholders owning more than 5% of the stock, partners,
proprietors, and responsible management personnel.

(2) An application for licensure as an armed private
security officer or alarm response runner shall be accompanied
by:

(@ a certification of crimina record history for the
applicant issued by the Bureau of Criminal Identification, Utah
Department of Public Safety, in accordance with the provisions
of Subsection 53-10-108(1)(f)(ii);

(b) two fingerprint cards for the applicant;

(c) afeeestablished in accordancewith Section 63-38-3.2
equal to the cost of conducting a check of records of:

(i) the Federal Bureau of Investigation for the applicant;
and

(ii) the Bureau of Crimina ldentification of the Utah
Department of Public Safety; and

(d) acopy of thedriver license or Utah identification card
issued to the applicant.

(3) An application for licensure as an unarmed private
security officer or alarm response runner shall be accompanied
by:

(@ a certification of crimina record history for the
applicant issued by the Bureau of Criminal Identification, Utah
Department of Public Safety, in accordance with the provisions
of Subsection 53-10-108(1)(f)(ii);

(b) two fingerprint cards for the applicant;

(c) afeeestablished in accordance with Section 63-38-3.2
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equal to the cost of conducting a check of records of:

(i) the Federal Bureau of Investigation for the applicant;
and

(ii) the Bureau of Criminal ldentification of the Utah
Department of Public Safety; and

(d) acopy of thedriver license or Utah identification card
issued to the applicant.

(4) Anapplicant for licensure asan armed private security
officer, unarmed private security officer, alarm responserunner,
or as a qualifying agent for a contract security company by a
person currently licensed under Title 58, Chapter 63, shall
submit an application for change in license classification and
shall be required to only document compliance with those
requirements for licensure which have not been previously met
in obtaining the currently held license.

R156-63-302b.  Qualifications for
Education and Training Requirements.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the basic education and training requirements for
licensure in Section 58-63-302 are defined, clarified, or
established as follows:

(1) each applicant for licensure as an armed private
security officer shall successfully complete a basic education
and training program approved by the division, the content of
which is set forth in Section R156-63-603; and

(2) each applicant for licensure as an unarmed private
security officer shall successfully complete a basic education
and training program approved by the division, the content of
which is set forth in Section R156-63-604.

Licensure - Basic

R156-63-302c. Qualificationsfor Licensure - Examination
Requirements.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the examination requirements for licensure in Section
58-63-302 are defined, clarified, or established as follows:

(1) the qualifying agent for each applicant who is a
contract security company shall pass the Utah Security
Personnel Law and Rules Examination; and

(2) each applicant for licensure as an armed private
security officer or an unarmed private security officer shall
obtain a score of at least 75% on the basic education and
training final examination approved by the division and offered
by each provider of basic education and training as apart of the
program.

R156-63-302d. Qualification for Licensure - Liability
Insurance for a Contract Security Company.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the insurance requirements for licensure as a contract
security company in Subsection 58-63-302(1)(j)(i) are defined,
clarified, or established as follows.

(1) Anapplicant shall filewith the division a"Certificate
of Insurance" providing liability insurance for the following
exposures:

(8 generad liability;

(b) assault and battery;

(c) persona injury;

(d) falsearrest;

(e) libel and slander;

(f) invasion of privacy;

(9) broad form property damage;

(h) damage to property in the care, custody or control of
the contract security company; and

(i) errorsand omissions.

(2) Saidinsuranceshall provideliability limitsin amounts
not less than $300,000 for each incident and not less than
$1,000,000 total aggregate for each annual term.

(3) Theinsurance carrier must be an insurer which has a
certificate of authority to do business in Utah, or is an
authorized surplus lines insurer in Utah, or is authorized to do
business under the laws of the state in which the corporate
offices of foreign corporations are located.

(4) All contract security companies shall have a current
insurance certificate of coverage asdefined in Subsection (1) on
file at dl times and available for immediate inspection by the
division during normal working hours.

R156-63-302e.  Qualifications for Licensure - Age
Requirement for Armed Private Security Officer.

An armed private security officer must be 18 years of age
or older at the time of submitting an application for licensurein
accordance with Subsection 76-10-509(1).

R156-63-303. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1), the
renewal date for the two-year renewa cycle applicable to
licensees under Title 58, Chapter 63 is established by rule in
Section R156-1-308.

(2) Renewal procedures shall be in accordance with
Section R156-1-308.

R156-63-304. Continuing Education for Armed and
Unarmed Private Security Officers as a Condition of
Renewal.

(1) Inaccordancewith Subsections58-1-203(7) and 58-1-
308(3)(b), there is created a continuing education requirement
as a condition of renewal or reinstatement of licenses issued
under Title58, Chapter 63 in theclassificationsof armed private
security officer and unarmed private security officer.

(2) Qualified continuing education for armed private
security officers and unarmed private security officers shall
consist of not less than eight hours of forma classroom
education or practical experiencein each calendar year.

(3) Continuing firearms education and training for armed
private security officersshall consist of not lessthan eight hours
during each calendar year. Firearms education and training
shall comply with the provisions of Public Law 103-54, the
Armored Car Industry Reciprocity Act of 1993.

(4) If arenewal period isshortened or lengthened to effect
a change of renewa cycle, the continuing education hours
required for that renewal period shall beincreased or decreased
accordingly as a pro rata amount of the requirements of atwo-
year period.

(5) Continuing education to qualify under the provisions
of Subsection (2) shall include:

(8) company operational procedures manual;

(b) applicable state laws and rules;
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(c) legal powersand limitationsof privatesecurity officers;
(d) observation and reporting techniques;

(e) ethics; and

(f) emergency techniques.

R156-63-305. Demonstration of Clear Criminal History for
Licensees as Renewal Requirement.

(1) Inaccordancewith Subsections58-1-203(7) and 58-1-
308(3)(b), there is created a demonstration of a clear criminal
history as a condition of renewal or reinstatement of licenses
issued under Title 58, Chapter 63 in the classifications of armed
private security officer, unarmed private security officer, alarm
response runner, and for the qualifying agent for a contract
security company.

(2) Each application for renewal or reinstatement of the
licenseof acontract security company shall beconditioned upon
the licensee having obtained within 120 days prior to
submission of the application for renewal or reinstatement, a
clear criminal history certification from the Bureau of Criminal
Identification, Utah Department of Public Safety, for the
licensee’s qualifying agent.

(3) Each application for renewal or reinstatement of the
license of an armed private security officer, unarmed private
security officer, or alarm response runner shall be conditioned
upon the licensee having obtained within 120 days prior to
submission of the application for renewal or reinstatement, a
clear criminal history certification from the Bureau of Criminal
| dentification, Utah Department of Public Safety.

R156-63-306. Change of Qualifying Agent.

Within 30 days after a qualifying agent for a licensed
contract security company ceasesemployment with thelicensee,
or for any other reason is not qualified to be the licensee's
qualifier, the contract security company shall file with the
division an application for change of qualifier on forms
provided by the division, accompanied by a fee established in
accordance with Section 63-38-3.2.

R156-63-307. Exemptionsfrom Licensure.

In accordancewith Subsection 58-1-307(1)(c), an applicant
who has applied for licensure as an unarmed or armed private
security officer or alarm response runner is exempt from
licensure and may engage in practice as an unarmed or armed
private security officer or alarmresponse runner in asupervised
on-the-job training capacity, for aperiod of time not to exceed
the earlier of 30 days or action by the division upon the
application.

R156-63-502. Unprofessional Conduct.

"Unprofessional conduct" includes the following:

(1) making any statement that would reasonably cause
another personto believethat aprivate security officer functions
asalaw enforcement officer or other official of thisstate or any
of its political subdivisions or any agency of the federa
government;

(2) employment of an unarmed or armed private security
office or alarm response runner by a contract security company,
asan on-the-job trainee pursuant to Section R156-63-307, who
has been convicted of afelony or amisdemeanor crime of moral

turpitude;

(3) employment of an unarmed or armed private security
officer or alarm response runner by a contract security company
who failsto meet the requirements of Section R156-63-307; and

(4) ajudgment on, or ajudicial or prosecutorial agreement
concerning a felony, or a misdemeanor involving moral
turpitude, entered against an individual by a federal, state or
local court, regardless of whether the court has made afinding
of guilt, accepted a plea of guilty or nolo contendere by an
individual, or an individual has entered into participation in a
first offender, deferred adjudication or other program or
arrangement where judgment of conviction iswithheld.

R156-63-601. Operating Standards- Firearms.

(1) Anarmed private security officer shall carry only that
firearmwith which he has passed afirearmsqualification course
as defined in Section R156-63-603.

(2) Shotgunsand rifles, owned and issued by the contract
security company, may be used in situations where they would
constitute an appropriate defense for the armed private security
officer and where the officer has completed an appropriate
qualification course in their use.

(3) An armed private security officer shall not carry a
firearm except when acting on officia duty as an employee of
a contract security company, unless the licensee is otherwise
qualified under the laws of the state to carry afirearm.

R156-63-602. Operating Standards - Approved Basic
Education and Training Program for Armed and Unar med
Private Security Officers.

To be designated by the division as an approved basic
education and training program for armed private security
officers and unarmed private security officers, the following
standards shall be met.

(1) Thereshall beawritten education and training manual
which includes performance objectives.

(2) The program for armed private security officers shall
provide content as established in Section R156-63-603 of these
rules.

(3) Theprogramfor unarmed privatesecurity officersshall
provide content as established in Section R156-63-604 of these
rules.

(4) All instructors providing the basic classroom
instruction shall have at least three years of training and
experience reasonably related to providing of security guard
services.

(5) All instructors providing firearms training shall have
the following qualifications:

(8 current Peace Officers Standardsand Training firearms
instructors certification; or

(b) current certification as a firearms instructor by the
National Rifle Association, a Utah law enforcement agency, a
Federal law enforcement agency, a branch of the United States
military, or other qualification or certification found by the
director to be equivaent.

(6) All approved basic education and training programs
shall maintain training records on each individual trained
including the dates of attendance at training, a copy of the
instruction given, and the location of the training. These
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records shall be maintained in the files of the education and
training program for at |east three years.

(7) Intheevent an approved provider of basic education
and training ceases to engage in business, the provider shall
establish a method approved by the division by which the
records of the education and training shall continue to be
available for a period of at least three years after the education
and training is provided.

R156-63-603. Operating Standards - Content of Approved
Basic Education and Training Program for Armed Private
Security Officers.

An approved basic education and training program for
armed private security officers shall have the following
components:

(1) atleast eight hours of basic classroom instruction to
include the following:

(8) the nature and role of private security;

(b) state lawsand rules applicable to private security;

(c) legal responsibilities of private security;

(d) civil and criminal considerations;

(e) situational response evaluations;

(f) ethics;

(9) useof deadly force;

(h) observation and description;

(i) report writing;

() witness statements;

(k) courtroom testimony;

() industrial accidents;

(m) civil and criminal incidents;

(n) crimesin progress,

(o) armed patrol techniques;

(p) unarmed patrol techniques,

() fixed post techniques;

(r) sexua harassment in the work place; and

(s) afinal examination which competently examines the
student in the subjects included in the approved program of
education and training.

(2) at least six hours of classroom firearms instruction to
include the following:

(8 theweapon and its ammunition;

(b) the use of factory loaded ammunition only;

(c) the care and cleaning of the weapon;

(d) cleaning equipment options;

() barrel and cylinder maintenance;

(f) no alterations of firing mechanism;

(9) weapons inspection review procedures;

(h) firearm safety on duty;

(i) firearm safety at home;

() firearm safety on range;

(k) ethical restraints on weapon use;

() legal restraints on weapon use;

(m) use of deadly force under Utah law and the provisions
of Title 76, Chapter 2, Part 4 and;

(n) theinstruction that armed private security officersshall
not firetheir weapon unlessthereisan eminent threat to lifeand
at no time will the weapon be drawn as a threat or means to
force compliance with any verbal directive; and

(3) at least six hours of firearms instruction on the range

to include the following:

(a) demonstration of appropriate techniques of shooting;

(b) explanation of the difference between flash sight and
sight picture; and

(c) a recognized practica pistol course on which the
applicant achieves a minimum score of 80%.

R156-63-604. Operating Standards - Content of Approved
BasicEducation and Training Programfor Unarmed Private
Security Officers.

An approved basic education and training program for
unarmed private security officers shall have the following
components:

(1) at least eight hours of basic classroom instruction to
include the following:

(a) thenature and role of private security;

(b) statelaws and rules applicable to private security;

(c) lega responsibilities of private security;

(d) civil and criminal considerations;

(e) situational response evaluations;

(f) ethics;

(9) use of deadly force;

(h) observation and description;

(i) report writing;

() witness statements;

(k) courtroom testimony;

() industrial accidents;

(m) civil and crimina incidents;

(n) crimesin progress,

(0) unarmed patrol techniques;

(p) fixed post techniques;

() sexua harassment in the work place;

(r) afina examination which competently examines the
student in the subjects included in the approved program of
education and training.

R156-63-605. Operating Standards- Uniforms.

(1) All unarmed and armed private security officerswhile
on duty shal wear the uniform of their contract security
company employer unless assigned to work undercover.

(2) Uniformsworn by armed or unarmed private security
officers shal be easily distinguished from the uniform of any
public law enforcement agency.

R156-63-606. Operating Standards - Badges.

Badges may be worn under the following conditions:

(1) they do not carry the seal of the state of Utah nor have
the words "State of Utah";

(2) they shall containtheword " Security" and may contain
the name of the company; and

(3) theuse of astar badge with any number of pointson a
uniform, in writing, advertising, letterhead, or other written
communication is prohibited.

R156-63-607. Operating Standards - Criminal Status of
Officer, Qualifying Agent, Director, Partner, Proprietor,
Private Security Officer or Manager of Contract Security
Companies.

In the event an officer, qualifying agent, director, partner,
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proprietor, private security officer, or any management
personnel having direct responsibility for managing operations
of the contract security company is found guilty of afelony, or
of amisdemeanor which impacts upon that individual’s ability
to function within the security industry, said company shall
within ten days reorganize and exclude said individual from
participating at any level or capacity in the management,
operations, sales, ownership, or employment of that company.

R156-63-608. Operating Standards - Implying an
Association with Public Law Enfor cement Prohibited.

(1) No contract security company shall use any name
whichimpliesintentionally or otherwisethat they are connected
or associated with any public law enforcement agency.

(2) No contract security company shall permit the use of
thewords "special police", "special officer", "cop", or any other
words of asimilar nature whether used orally or appearing in
writing or on any uniform, badge, or cap.

(3) No person licensed under this chapter shall use words
or designations which would cause a reasonable person to
believe he is associated with a public law enforcement agency.

R156-63-609. Operating Standards - Proper Identification
of Private Security Officers.

All armed and unarmed private security officersshall carry
avalid security license together with a Utah identification card
issued by the Division of Driver Licenseor acurrent Utah driver
license whenever he is performing the duties of an armed or
unarmed private security officer and shall exhibit said license
and identification upon request.

R156-63-610. Operating Standards - Vehicles.

No contract security company or its personnel shall utilize
avehicle bearing ared or blue emergency light or containing a
siren, bell, or other non-standard signaling device.

R156-63-611. Operating Standards -
Procedures M anual.

(1) Each contract security company shall develop and
maintain an operational procedures manual which includesthe
following topics:

(8) detaining or arresting;

(b) restraining, detaining, and search and seizure;

(c) felony and misdemeanor definitions;

(d) observing and reporting;

(e) ingress and egress control;

(f) natural disaster preparation;

(g) aarm systems, locks, and keys;

(h) radio and tel ephone communications;

(i) crowd contral;

() publicréations;

(k) personal appearance and demeanor;

(I) bomb threats;

(m) fire prevention;

(n) mental illness;

(0) supervision;

(p) criminal justice system;

(g) code of ethics for private security officers; and

(r) sexua harassment in the workplace.

Operational

(2) The operations and procedures manua shall be
immediately available to the division upon request.

R156-63-612. Operating Standards - Display of License.

Thelicenseissued to a contract security company shall be
prominently displayed in the company’s principal place of
business and a copy of the license shall be displayed
prominently in al branch offices.

KEY: licensing, security guards
April 1, 1999 58-1-106(1)
58-1-202(1)

58-63-101
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R156. Commer ce, Occupational and Professional Licensing.
R156-65. Burglar Alarm Security and Licensing Act Rules.
R156-65-101. Title.

These rules are known asthe "Burglar Alarm Security and
Licensing Act Rules'.

R156-65-102. Definitions.

Inadditiontothedefinitionsin Title 58, Chapters 1 and 65,
as used in Title 58, Chapters 1 and 65, or theserules:

(2) "Individual employed" meansanindividual whohasan
agreement with an alarm business or company to performalarm
systems business activities under the direct supervision or
control of the alarm business or company and for whose alarm
system business activities the alarm company is legally liable
and who has or could have access to knowledge of specific
applications.

(2) "Knowledge of specific applications’ means obtaining
specificinformation about any premiseswhich isprotected or is
to be protected by an alarm system. This knowledgeis gained
through access to records, on-site visits or otherwise gathered
through working for an alarm business or company.

(3) "Unprofessional conduct” as defined in Title 58,
Chapters 1 and 65, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-65-502.

R156-65-103. Authority - Pur pose.

Theserulesare adopted by the division under the authority
of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 65.

R156-65-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-65-302a. Qualifications for Licensure - Application
Requirements.

(1) Anapplicationfor licensure asan alarm company shall
include:

(a) arecord of criminal history or certification of no record
of criminal history with respect to the applicant’s qualifying
agent, issued by the Bureau of Criminal Identification, Utah
Department of Public Safety;

(b) two fingerprint cards containing:

(i) thefingerprints of the applicant’s qualifying agent;

(if) the fingerprints of each of the applicant’s officer’s,
directors, shareholders owning more than 5% of the stock of the
company, partners, and proprietors; and

(iii) thefingerprintsof each of the applicant’s management
personnel who will have responsibility for any of the company’s
operations as an alarm company within the state;

(c) afeeestablished in accordancewith Section 63-38-3.2
equal to thecost of conducting acheck of records of the Federal
Bureau of Investigation, and the Bureau of Criminal
Identification, Utah Department of Public Safety, for each
individual for whom fingerprints are required under Subsection
(1)(b); and

(d) acopy of thedriver license or Utah Identification card
for each individual for whom fingerprints are required under
Subsection (1)(b).

(2) Anapplication for license as an alarm company agent
shdl include:

(a) arecord of criminal history or certification of norecord
of criminal history with respect to the applicant, issued by the
Bureau of Criminal Identification, Utah Department of Public
Safety;

(b) two fingerprint cards containing the fingerprints of the
applicant;

(c) afeeestablishedin accordancewith Section 63-38-3.2
equal to the cost of conducting acheck of records of the Federal
Bureau of Investigation, and the Bureau of Crimina
Identification, Utah Department of Public Safety, regarding the
applicant; and

(d) acopy of thedriver license or Utah Identification card
for the applicant.

R156-65-302c. Qualifications for Licensure - Experience
Requirements.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the experience requirements for an aarm company
applicant’s qualifying agent in Subsection 58-65-302(1)(c)(i),
are defined, clarified, or established in that an individual to be
approved as a qualifying agent of an alarm company shall:

(1) have not less than 6,000 hours of experience in the
alarm company business of which not less than 2,000 hours
shall have been in amanagement, supervisory, or administrative
position; or

(2) have not less than 6,000 hours of experience in the
alarm company business combined with not less than 2,000
hoursof management, supervisory, or administrativeexperience
in alawfully and competently operated construction company.

R156-65-302d. Qualificationsfor Licensure- Examination
Requirements.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the examination requirements for an darm company
applicant’s qualifying agent in Subsection 58-65-(1)(c)(ii), are
defined, clarified, or established in that an individual to be
approved as a qualifying agent of an alarm company shall:

(1) passthe Utah Burglar Alarm Security Law and Rules
Examination with a score of not less than 75%; and

(2) passthe Burglar Alarm Qualifier Examination with a
score of not less than 75%.

R156-65-302e. Qualifications for Licensure - Insurance
Requirements.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the insurance requirements for licensure as an aarm
company in Section 58-65-302(1)(k)(i) aredefined, clarified, or
established as follows:

(1) an applicant for an alarm company license shall file
with the division a "certificate of insurance' issued by an
insurance company or agent licensed in the state demonstrating
the applicant is covered by comprehensive public liability
coverage in an amount of not less than $300,000 for each
incident, and not less than $1,000,000 in total;

(2) the terms and conditions of the policy of insurance
coverage shall provide that the division shall be notified if the
insurance coverage terminates for any reason; and
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(3) Al licensed alarm companies shall have available on
fileand shall present to the division upon demand, evidence of
insurance coverage meeting the requirements of this Section for
all periods of time in which the alarm company is licensed in
this state as an alarm company.

R156-65-303. Renewal Cycle - Procedure.

(1) In accordance with Subsection 58-1-308(1), the
renewal date for the two-year renewa cycle applicable to
licensees under Title 58, Chapter 65, is established by rule in
Section R156-1-308.

(2) Renewa procedures shall be in accordance with
Section R156-1-308.

R156-65-304. Renewal Requirement - Demonstration of
Clear Criminal History.

(1) Inaccordancewith Subsections58-1-203(7) and 58-1-
308(3)(b), there is created as a requirement for renewa or
reinstatement of any license of an alarm company or alarm
company agent a demonstration of clear criminal history for
each alarm company qualifying agent and for each aarm
company agent.

(2) Each application for renewal or reinstatement of a
license of an alarm company shall be accompanied by arecord
of crimina history or certification of no record of criminal
history with respect to the alarm company’s qualifying agent,
issued by the Bureau of Criminal Identification, Utah
Department of Public Safety within 120 days prior to
submission of theapplication for renewal or reinstatement to the
division.

(3) Each application for renewal or reinstatement of a
license of an alarm company agent shall be accompanied by a
record of criminal history or certification of no record of
criminal history with respect to thealarm company agent, issued
by the Bureau of Criminal Identification, Utah Department of
Public Safety within 120 days prior to submission of the
application for renewal or reinstatement to the division.

R156-65-306. Change of Qualifying Agent.

Within 15 days, or someextended period granted inwriting
by the division, after a qualifying agent for an alarm company
ceases employment with the alarm company, or for any other
reason isnot qualified to act asthe alarm company qualifier, the
alarm company shall file with the division an application for
change of qualifier on forms provided by the division
accompanied by arecord of criminal history or certification of
no record of criminal history, fee, fingerprint cards, and copy of
aidentification asrequired under Subsection R156-65-302a(1).

R156-65-502. Unprofessional Conduct.

"Unprofessional conduct" includes:

(1) failing as an alarm company to notify the division of
the cessation of performance of its qualifying agent or failing to
replaceitsqualifying agent, asrequired under Section R156-65-
306;

(2) failing as an alarm company agent to carry or display
acopy of thelicensee'slicense asrequired under Section R156-
65-601,;

(3) employing as an alarm company a qualifying agent or

alarm company agent knowing that individual has engaged in
conduct inconsistent with the duties and responsibilities of an
alarm company agent;

(4) failing to comply with operating standards established
by rule; and

(5) ajudgment on, or ajudicial or prosecutorial agreement
concerning a felony, or a misdemeanor involving moral
turpitude, entered against an individual by a federal, state or
local court, regardless of whether the court has made afinding
of guilt, accepted a plea of guilty or nolo contendere by an
individual, or a settlement or agreement whereby an individual
has entered into participation as afirst offender, or an action of
deferred adjudication, or other program or arrangement where
judgment or conviction iswithheld.

R156-65-601. Display of License.

An alarm company agent shall carry on his person at all
times while acting as an alarm company agent a copy of his
license and shall display that license upon the request of any
person to whom the agent is representing himself as an alarm
company agent, and upon the request of any law enforcement
officer or representative of the division.

KEY: licensing, alarm company*, burglar alarms*

November 17, 1998 58-65-101
58-1-106(1)
58-1-202(1)
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R277. Education, Administration.
R277-462. Comprehensive Guidance Program.
R277-462-1. Definitions.

A. "Comprehensive Guidance Program® means the
organization of resources to meet the priority needs of students
through four delivery system components:

(1) guidance curriculum which means providing guidance
content to all studentsin a systematic way;

(2) student educational and occupational planning
component which means individualized education and career
planning with all students;

(3) responsive services component designed to meet the
immediate concerns of certain students; and

(4)  system support component which addresses
management of the program and the needs of the school system
itself.

B. "SEOP" means student educational occupational plan.

C. "Direct services' means time spent on the guidance
curriculum, SEOP, and responsive services activities meeting
students’ identified needs as identified by students, school
personnel and parents consistent with district policy.

D. "WPU" means weighted pupil unit, the basic unit used
to cal cul ate the amount of state fundsfor which aschool district
iseligible.

E. "Board" meansthe Utah State Board of Education and
Applied Technology Education.

F. "USOE" means the Utah State Office of Education.

R277-462-2. Authority and Purpose.

A. Thisruleisauthorized by Utah Constitution Article X,
Section 3 which vests general control and authority over public
education in the Board, by Section 53A-15-201 which
designates the Utah State Board of Education as the Board for
Applied Technology Education, and Section 53A-17a-131.8
which directs the Board to establish qualification criteria and
distribute Comprehensive Guidance Program funds.

B. This rule establishes standards and procedures for
entities applying for funds appropriated for Comprehensive
Guidance Programs administered by the Board.

R277-462-3. Comprehensive Guidance Program Approval
and Qualifying Criteria.

A. Comprehensive guidance disbursement criteria:

(1) For each school which meetsthe qualifying criteriafor
aComprehensi ve Gui dance Program and which enrollsstudents
in grades seven through twelve, districts shall receive from six
to twenty-four WPU's based on school enrollment as of October
1 of the current fiscal year (e.g., 1 - 399 students = 6 WPU's,
400 - 799 students = 12 WPU’s, 800 - 1,199 students = 18
WPU's, 1,200 students + = 24 WPU’s).

(2) If at any timefollowing aschool’sinitial approval of its
Comprehensive Guidance Program, the school’s enrollment
drops below the funding level approved for the school, the
school may be held harmless for the change in enrolIment for a
maximum of two years following the decline in enrollment into
the lower funding category, funds permitting.

(3) Priority for funding shall be given for grades nine
through twelve and any remaining funds will be allocated to
grades seven and eight for the schools which meet program

standards. Grades nine through twelve shall be given priority
for funding provided under Section 53A-17a-131.8. Remaining
funds shall be alocated to grades seven and eight in those
schoolsthat meet program standards. Funds directed to grades
seven and eight shall be distributed according to the formula
under R277-462-3A(1) following the distribution of funds for
grades nine through twelve.

(4) Comprehensive Guidance Program funds shall be
distributed to districts for each school within the district that
meets all of the following criteria:

(8 A school-widestudent/parent/teacher needsassessment
completed within the last four years prior to the application
deadline for funding;

(b) Documentation that a school advisory and a school
steering committee have been organized and are functioning
effectively;

(c) Evidence that eighty percent of aggregate counselors
time is devoted to DIRECT services to students;

(d) A program that reflects acommitment that all students
in the school shall benefit from the Comprehensive Guidance
Program;

(e Approval of the Program by the loca board of
education;

(f) The establishment of the SEOP requirements for all
students both as process and product consistent with R277-911,
Secondary Applied Technology Education and R277-700, The
Elementary and Secondary School Core Curriculum and High
School Graduation Requirements;

(9) Assistancefor studentsin developing job seeking and
finding skills and in post-high school placement;

(h) Inclusion in the guidance curriculum of activities for
each of the twelve National Occupational Information
Coordination Committee (NOICC) competencies (available
from the USOE guidance specialist);

(i) Distribution to and discussion with feeder schools of
the Comprehensive Guidance Program; and

() Sufficient district budget to adequately provide for
guidance facilities, material, equipment and clerical support.

B. All districtsmay qualify schoolsfor the Comprehensive
Guidance Program funds and shall certify in writing that all
program standardsare being met by each school receiving funds
under thisrule.

(1) Procedures for qualifying schools within a district
receiving funds shall be provided by the USOE.

(2) Qualifying schools shall complete the"Self Study for
Meeting Comprehensive Guidance Program Standards' form
provided by the USOE and supporting documentation, if
requested.

(3) Qualifying schools shall receive on-site review of the
program by team members designated by the school district.
The on-site review team shall consist of at least five members.

(4) Thedistrict shall submit to the USOE the "Form for
Program Approval" which has been completed by the Review
Team, signed by the Team Chairperson and school/district
personnd as indicated on the form.

(5) The"Formfor Program Approval" shall bereceived by
the USOE not later than May 20 of each year for disbursement
of funds the next year.

(6) Programsapproved and forms submitted by December
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20 of each year MAY be considered for partial disbursement, if
funds are available.

R277-462-4. Guidelines and Objectives for Individual and
Small Group SEOP Conferences.

A. Didtricts shal provide annua individual SEOP
conferences for studentsin grades 7-12 as directed in Section
53A-1a-106(2)(b)(ii)(C).

B. Pursuant to Section 53A-1a-106(2)(b)(iii)(A), the
USOE provides the following guidelines and expectations:

(1) A smal group SEOP conference should include no
more than a classroom sized meeting of students together with
the students’ parents or guardians and an educator.

(2) The small group SEOP conference should initially
address the purposes of the basic SEOP, including:

(8 the sharing of information useful for goal setting,
problem solving, and planning related to a student’s SEOP; and

(b) the defining of respective roles assumed by the school,
the student, and parent(s) in formulating an SEOP for the
student.

C. Parents, guardians and students should be advised that
during grades 7 or 8, a small group SEOP conference is most
effective when held or scheduled in conjunction with the
Technology, Life and Careers course.

D. Parents, guardians and students should be advised that
during grades 9 or 10, the small group SEOP conference is
designed to acquaint parents or guardians and students with the
course-work, career study, and activity optionsavailableto high
school students.

E. Parents, guardians and students should be advised that
during the 12th grade year, the small group SEOP conferenceis
most effective when implemented before the end of October, so
that parents, guardians and students can focus attention on the
necessary decisions and the deadlines during the senior year.

R277-462-5. Use of Funds.

A. Funds disbursed for this program shall be used by the
district at thedistrict secondary schoolsin grades seven through
twelve to provide aguidance curriculum and an SEOP for each
student at the school, to provide responsive services, and to
provide system support for the Comprehensive Guidance
Program. Such costs may include the following:

(1) personnel costs;

(2) career center equipment such as computers, or media
equipment;

(3) career center materials such as computer software,
occupational information, SEOP folders, and educational
information;

(4) in-service training of personne involved in the
Comprehensive Guidance Program;

(5) extended day or year if REQUIRED to run the
program; and

(6) guidance curriculum materials for usein classrooms.

B. Funds shall not be used for non-guidance purposes or
to supplant funds already being provided for the guidance
program except that:

(1) Districtsmay pay for the costsincurred in hiring NEW
personnel as a means of reducing the pupil/counselor ratio and
eliminating time spent on non-guidance activities in order to

meet the program criteria.

(2) Districts may pay other costs associated with a
comprehensive guidance program which wereincurred asapart
of the program during the implementation phase but which
WERE NOT aregular part of the program prior to that time.

R277-462-6. Reporting.

A. The USOE shall monitor the program and provide an
annual report on its progress and success.

B. Districtsshall certify on an annual basisthat previously
qualified schools continue to meet the program criteria and
provide the USOE with dataand information on the program as
required.

KEY: public education, counselors
April 3, 2000
Notice of Continuation September 30, 1999

Art X Sec3
53A-15-201
53A-17a-131.8
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R277. Education, Administration.

R277-514. Board Procedures. Sanctions for Educator
Misconduct.

R277-514-1. Definitions.

A. "Allegation of misconduct” means a written or ora
report alleging that an educator has engaged in unprofessional,
criminal, or incompetent conduct; is unfit for duty; has lost
licensure in another state due to revocation or suspension, or
through voluntary surrender or lapse of alicense in the face of
aclaim of misconduct; or has committed some other violation
of standards of ethical conduct, performance, or professional
competence.

B. "Board" means the Utah State Board of Education.

C. "License" means an authorization issued by the Board
which permits the holder to serve in a professional capacity in
a unit of the public education system or an accredited private
school.

D. "Licensure Committee” means a committee of the
Board which reviews issues relating to licensure of educators.

E. "Commission" means the Utah Professional Practices
Advisory Commission.

F. "Educator" means a person who currently holds a
license, held a license at the time of an alleged offense, is an
applicant for a license, or is a person in training to obtain a
license.

G. "Party" means the complainant or the respondent.

H. "Recommended disposition” means arecommendation
for resolution of a complaint.

I. "Serve" or "service," asused to refer to the provision of
notice to a person, means delivery of awritten document or its
contents to the person or personsin question. Delivery may be
made in person, by mail or by other means reasonably
caculated, under all of the circumstances, to apprise the
interested person or personsto the extent reasonably practical or
practicable of the information contained in the document.

J. "Superintendent” means the State Superintendent of
Public Instruction.

R277-514-2. Authority and Pur pose.

A. Thisruleisauthorized by Utah Constitution Article X,
Section 3 which vests general control and supervision of public
schoolsin the Board, Section 53A-6-405 rel ating to withdrawal
or denial of licensureby theBoard for cause, Section 53A-6-307
inwhich the Board retainsthe power to issue or revokelicenses,
hold hearings or take other disciplinary action aswarranted, and
Subsection 53A-1-401(3) which permits the Board to adopt
rules in accordance with its responsibilities.

B. The purpose of this rule is to direct school
administrators to refer incidents of educator misconduct to the
Commission, provide for a review by the Superintendent of
designated Commission actions and specify the procedures
under which the Board may take action against an educator’s
license for misconduct.

R277-514-3. Administrative Review by Superintendent.

A. If an administrative action istaken by the Commission
which results in a recommendation to the Board for:

(1) suspension of an educator’s license for two years or
more, or

(2) revocation of an educator’s license,

B. Either party may request review by the Superintendent
within 15 days from the date that the Commission sendswritten
notice to both parties that the Commission has made its
administrative recommendation.

C. Therequest for review shall consist of the following:

(2) name, position, and address of appellant;

(2) issue(s) being appealed; and

(3) signature of appellant.

D. If the Superintendent finds:

(2) that seriousprocedura errorshaveoccurred which have
violated the fundamental fairness of the process, then the
Superintendent shall refer the case back to the Commission to
correct the errors;

(2) that the findings or conclusions of the Commission are
not supported by a preponderance of the evidence, or that the
recommended disposition does not present a reasonable
resolution of the case, then the Superintendent may refer the
case back to the Commission for further action;

(3) that fundamental fairness for both parties was satisfied
and that the Commission’s decision was supported by a
preponderanceof theevidence, the Superintendent shall provide
notice to both parties as provided and refer the matter to the
Board for final disposition consistent with thisrule.

R277-514-4. Licensure Committee Procedures.

A. Except as provided under Subsection R277-514-4(E),
if the Board receives an alegation of misconduct by an
educator, the allegation shall be forwarded to the Executive
Secretary of the Professional Practices Advisory Commission
for action under R686-100.

B. A case referred to the Board by the Commission,
following review by the Superintendent, or upon appeal under
R686-100-17C, shall be assigned to the Licensure Committee.

C. TheLicensure Committee shall review the casefileand
the recommendation of the Commission. If the Licensure
Committee finds that there have not been serious procedural
errors on the part of the Commission, that the findings and
conclusionsof the Commission arereasonabl e and supported by
a preponderance of the evidence, and that the recommended
disposition presentsareasonabl e resol ution of the case, then the
Licensure Committee shall approve the Commission’s action
and forward the case to the full Board for its consideration.

D. If the Licensure Committee finds that there is
insufficient information in the casefileto completeitswork, the
Licensure Committee may direct the parties to appear and
present additional evidence or clarification.

E. If the Licensure Committee finds that serious
procedural errors have occurred which have violated the
fundamental fairness of the process, then the Licensure
Committee shall refer the case back to the Commission to
correct the errors.

F. If theLicensure Committee determinesthat thefindings
or conclusions of the Commission are not supported by a
preponderance of the evidence, or that the recommended
disposition does not present areasonabl e resol ution of the case,
then the Licensure Committee may refer the case back to the
Commissionfor further actionor may, inthealternative, prepare
its own findings, conclusions, or recommended disposition.
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G. If the Licensure Committee prepares its own findings,
conclusions, or recommendation, then the Licensure Committee
shall forward its findings, conclusions, or recommendation to
the Board together with the file as received from the
Commission.

R277-514-5. Board Procedures.

A. Upon receiving a case from the Licensure Committee,
the members of the Board may accept the recommendation of
the Licensure Committee or may review the casefile, findings,
conclusions, and recommended disposition. If the Board finds
that there have not been serious procedura errors, that the
findings and conclusions are reasonable and supported by a
preponderance of the evidence, and that the recommended
disposition presentsareasonabl e resol ution of the case, thenthe
Board shall approvethefindingsand recommended disposition.

B. If the Board finds that serious procedural errors have
occurred which have violated the fundamental fairness of the
process, then the Board shall refer the case back to the
Commission to correct the errors.

C. If theBoard determinesthat thefindingsor conclusions
are not supported by a preponderance of the evidence, or that
the recommended disposition does not present a reasonable
resol ution of the case, then the Board may refer the case back to
the Commission for further action or may, in the alternative,
prepare other findings, conclusions, or disposition.

D. If the Board finds that thereisinsufficient information
in the case file to complete its work, the Board may direct the
partiesto appear and present additional evidenceor clarification.

E. If the Board findsit advisable to do so, the Board may
initiate investigations or hearings regarding the initial or
continued licensureof anindividual and takedisciplinary action
upon its own volition without referring a given case to the
Commission.

F. The Board shall issue a written order regarding its
action which contains its conclusions and its disposition of the
case, and direct the State Superintendent to serve a copy of the
written order upon the parties.

G. All documents used by the Board in reaching its
decision, and a copy of the Board's final order, shall be made
part of the permanent casefile.

H. The decision of the Board isfind.

R277-514-6. Notification Requirements and Procedures.

A. An educator who has reasonable cause to believe that
a student may have been physically or sexually abused by a
school employee shall immediately report that belief to the
school principa, district superintendent, or the Commission. A
school administrator receiving such areport shall immediately
submit the information to the Commission if the employee is
licensed as an educator.

B. A local superintendent shall notify the Commission if
an educator is found, pursuant to an administrative or judicial
action, to be guilty of:

(1) unprofessional conduct or professional incompetence
which results in suspension for more than one week or
termination, or which otherwise warrants Commission review;
or

(2) immoral behavior.

C. Failure to comply with Subsection A or B constitutes
unprofessional conduct.

D. The State Office of Education shall notify the
educator’s employer of any final action taken by the Board; and
shall notify all Utah school districts and the NASDTEC
Educator Information Clearinghouse whenever a license is
revoked or suspended, or if an educator has surrendered a
license or dlowed it to lapse in the face of alegations of
misconduct rather than accept an opportunity to defend against
the allegations.

KEY: disciplinary actions, professional competency, teacher
licensure*

April 3, 2000 Art X Sec 3
Notice of Continuation September 12, 1997 53A-6-104
53A-7-113

53A-1-401(3)
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R307. Environmental Quality, Air Quality.
R307-150. Emission Inventories.
R307-150-1. General Applicability.

(1) The following sources shall submit an emission
inventory report:

(8 any Part 70 source;

(b) any sourcethat emitsor isallowed under R307 to emit
100 ton per year or more of any regulated air pollutant;

(c) any sourcelocated in Davis, Salt Lake, Utah or Weber
County that emitsor is allowed under R307 to emit 25 tons per
year or more of acombination of PM 10, sulfur oxides, or oxides
of nitrogen;

(d) any sourcelocated in Davis, Salt Lake, Utah or Weber
County that emits or is allowed under R307 to emit 10 tons per
year or more of volatile organic compounds;

(e) any sourcethat emitsor isallowed under R307 to emit
5 tons per year or more of |ead;

(f) any sourcethat isallowed under R307 to emit between
90 and 100 tons per year of any regulated air pollutant;

(g) any source that the executive secretary requires to
submit an inventory for any full or partial year on reasonable
notice.

R307-150-2. Definitions.

The following additional definitions apply to R307-150:

"Acute Contaminant” means any noncarcinogenic air
contaminant for which athreshold limit value - ceiling (TLV-C)
has been adopted by the American Conference of Governmental
Industrial Hygienists in its "Threshold Limit Values for
Chemical Substancesand Physical Agents- Biological Exposure
Indices, pages 15 - 40 (1997)."

"Carcinogenic Contaminant” means any air contaminant
that is classified as a known human carcinogen (Al) or
suspected human carcinogen (A2) by the American Conference
of Governmental Industrial Hygienistsin its "Threshold Limit
Values for Chemical Substances and Physical Agents -
Biological Exposure Indices, pages 15 - 40 (1997)."

"Chronic Contaminant” means any noncarcinogenic air
contaminant for which athreshold limit value - time weighted
average (TLV-TWA) having no threshold limit value - ceiling
(TLV-C) has been adopted by the American Conference of
Governmental Industrial Hygienists in its "Threshold Limit
Vaues for Chemical Substances and Physica Agents -
Biological Exposure Indices, pages 15 - 40 (1997)."

"Dioxins’ and "Furans' mean tota tetra- through
octachlorinated dibenzo-p-dioxins and dibenzofurans.

R307-150-3. What to Report.

(1) The requirements of R307-150 replace any annua
inventory reporting requirementsin approval ordersissued prior
to April 1, 1998.

(2) The emission inventory report shal include the
information the Board deems necessary to determine whether
the source is in compliance with R307 and federal regulations
and standards. Thedatashall includeall regulated air pollutants
not exempted in (3) below that are not hazardous air pollutants
that are emitted at a source. Data shall include the rate and
period of emission, excess or breakdown emissions, startup and
shut down emissions, specific install ation which isthe source of

the air pollution, composition of air contaminant, type and
efficiency of the air pollution control equipment and other
information necessary to quantify operation and emissions, and
to evaluate pollution control. The emissions of apollutant shall
be calculated using the source's actual operating hours,
production rates, and types of materials processed, stored, or
combusted during the inventoried time period.

(3) Regulated air pollutants that are not PM10, sulfur
oxides, oxides of nitrogen, carbon monoxide, PM2.5, ozone,
volatile organic compounds, dioxins, furans, or hazardous air
pollutants are exempt from being reported if they are emitted in
an amount less than the smaller of the following:

(8 500 pounds per year; or

(b) an annua emission level calculated to be the
applicablethreshold limit value - time weighted average (TLV-
TWA) or thethreshold limit value - ceiling (TLV-C) multiplied
by the appropriate emission threshold factor in cubic meter
pounds per milligramyear. For an acute contaminant, thefactor
is 15.81; for a chronic contaminant, the factor is 21.22; for a
carcinogenic contaminant, the factor is 7.07.

(4) In addition, any owner or operator of a source that is
required by R307-150-1 to submit an inventory shall use
appropriate emission factors and estimating techniques to
estimate all emissionsfrom each activity not required by R307-
401 or R307-415 to be included in a notice of intent or
operating permit application. Theestimatesshall beincludedin
the inventory.

R307-150-4. Timing of Submittals.

(1) Report Every Third Year. The owner or operator of
each of the following sourcesis required to submit a report of
emissionsevery third year. Thefirst report shall be duein 2000
for calendar year 1999 for:

(8 any Part 70 sourcelocated in Davis, Salt Lake, Utah or
Weber Counties;

(b) any Part 70 temporary source;

(c) any Part 70 source located outside Davis, Salt Lake,
Utah or Weber Counties with 25 tons per year or more of
combined allowable emissions of PM 10, sulfur oxides, oxides
of nitrogen, vol atile organic compoundsor carbon monoxide; or

(d) any stationary source:

(i) located in Davis, Salt Lake, Utah or Weber County that
emitsor isallowed under R307 to emit acombination of PM 10,
sulfur oxides, or oxides of nitrogen of 25 tons per year or more;

(ii) located in Davis, Salt Lake, Utah or Weber County
that emits or is allowed under R307 to emit 10 tons per year or
more of volatile organic compounds;

(iii) located in Davis, Salt Lake, Weber, or Utah County
that emitsor isallowed under R307 to emit 100 tons per year or
more of carbon monoxide;

(iv) that emits 100 tons per year or more of any regulated
air pollutant; or

(v) that emitsor isallowed to emit 5 tons per year or more
of lead;

(e) any sourcethat isallowed under R307 to emit between
90 and 100 tons per year of any regulated air pollutant.

(2) Report Every Sixth Year. Any Part 70 source not
included in R307-150-3(2) shall submit an emissionsinventory
every sixth year. Theinventory for calendar year 1996 suffices
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asthefirst inventory.

(3) Additional Reports of Emissions Required Under
Specified Circumstances. This subsection is applicable to all
sources identified in R307-150-1.

(8) A sourcethat initially achieves compliance at any time
with any requirement of an applicabl e stateimplementation plan
shall submit an inventory for the calendar year in which
compliance is achieved.

(b) A source that emits or is allowed under R307 to emit
100 or more tons per year of any regulated air pollutant and
whose emissions of any of these pollutantsincrease or decrease
by five percent or more from the most recently submitted
inventory shall submit an inventory for the calendar year in
which the increase or decrease occurred.

(c) A source operating temporarily shall submit an
inventory for the calendar year in which the source operated.

(d) A sourcethat isnot atemporary source, is required to
submit aninventory, and ceases operations shall submit areport
of emissions for the partial year and a report for the previous
calendar year, if not already submitted.

(e) A new or modified source that is not a temporary
source, isrequired to submit aninventory, and receivesapproval
to construct or begins operating shall submit a report for the
initial partial year of operation and a report for the subsequent
calendar year.

(4) Inaddition to therequired inventories, any source may
choose to submit an inventory for any calendar year. The
executive secretary may require at any time afull or partial year
inventory on reasonable notice to affected sources.

(5) Due Date. Emission inventories shall be submitted on
or before April 15 of each calendar year following any calendar
year in which an inventory is required.

R307-150-5. Recordkeeping Requirements.

(1) Each owner or operator of a stationary source subject
to this rule shall maintain a copy of the emission inventory
submitted to the Division of Air Quality and recordsindicating
how theinformation submitted in theinventory was determined,
including any calculations, data, measurements, and estimates
used. Therecordsshall be kept for aperiod of at least fiveyears
from the due date of each emission statement or until the next
inventory is due, whichever islonger.

(2) Upontherequest of the executive secretary, the owner
or operator of the stationary source shall make these records
available at the stationary source for inspection by any
representative of the Division of Air Quality during normal
business hours.

KEY: air pollution, reports, inventories
April 6, 2000 19-2-104(1)(c)
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R307. Environmental Quality, Air Quality.

R307-320. Davis, Salt L ake and Utah Counties, and Ogden
City: Employer-Based Trip Reduction Program.
R307-320-1. Purpose.

The purpose of this program is to reduce the number of
measurable vehicle miles driven by employees commuting to
and from work by requiring employers with work sites within
Davisand Salt Lake Counties to implement strategies designed
to reduce the employeedrive-alonerate. Under the authority of
19-2-104(1)(h) and (2), an employer-based trip reduction
program is a state implementation plan control strategy to
reduce ambient measures of air pollution. An added benefit of
the program is reducing the number of cars on increasingly
congested roadways.

R307-320-2. Applicability.

(1) R307-320 appliesto any federal, state, or local entity,
or any other public department, district (including public
universities and public school districts), or agency in Davis or
Salt Lake County.

(2) If the Contingency Reguirements for fine particulate
are triggered as outlined in Section IX.A.8.b of the State
Implementation Plan, R307-320 appliesto any federal, state, or
local entity, or any other public department, district (including
public universities and public school districts), or agency in
Utah County.

(3) If the Contingency Requirementsfor carbon monoxide
are triggered as outlined in Section 1X.C.8.h of the State
Implementation Plan, R307-320 appliesto any federal, state, or
local entity, or any other public department, district (including
public universities and public school districts), or agency in
Ogden City.

R307-320-3. Definitions.

The following additional definitions apply to R307-320:

"Compressed Work Week" means any work schedule
which eliminatesat |east one commutetrip to awork sitein each
two week period.

"Drive-alone Rate" meansthe number of single-occupancy
vehicles divided by the sum of single-occupancy vehicles, plus
employees using mass transit, ridesharing, biking, walking,
telecommuting or having credit for a compressed work week.
The drive-alone rate calculation must be based on a typical
Monday through Friday work week.

Drive-alone Rate = single-occupancy vehicles/(single-
occupancy vehicles+ masstransit users + rideshare participants
+ bikers + walkers + telecommuters + credit for compressed
work week).

"Employee" meansany personincluding personsemployed
by public universities or school districts, who works at or
reports to asingle work site at least three days per week for at
least six months of the year.

"Employee Transportation Coordinator" means a person
assigned the responsibility of developing, implementing,
monitoring, tracking, and marketing the trip reduction plan for
the employer.

"Employer" means federal, state, or loca entity, or any
other public department, district (including public universities
or public school districts), or agency.

"Peak Travel Period" meansthe period beginning at 6 am.
and ending at 10 am., Mondays through Fridays.

"Ridesharing" means transportation of more than one
person for commute purposes in a vehicle.

"Single-occupancy Vehicles' means vehicles traveling to
the work site with adriver and no passengers during the peak
travel period.

"Target Drive-alone Rate" means a twenty percent
reduction in the drive alone rate based on the 1990 census data
for modes of travel in each county. Thetarget drive-alonerate
scheduleis as follows:

TABLE
TARGET DRIVE-ALONE RATE SCHEDULE

Davis County
Drive-Alone Rate

Salt Lake County
Drive-Alone Rate

From 1990 Census Data 0.76 0.77

1st year interim target 0.72 0.73
drive-alone rate

2nd year interim target 0.68 0.69
drive-alone rate

3rd year interim target 0.67 0.67
drive-alone rate

4th year interim target 0.65 0.65
drive-alone rate

5th year interim target 0.63 0.64
drive-alone rate

6th year interim target 0.61 0.62
drive-alone rate

Target drive-alone rate 0.61 0.62

"Telecommuting” means working at home or at a satellite
work site, provided the employee does not use a single-
occupancy vehicle to travel to the satellite work site.

"Trip Reduction Plan" meansaset of strategiesdesigned to
reduce the drive-alone rate.

"Vehicle' means motorcycles and on-road vehicles
powered by agasolineor diesel internal combustion enginewith
nine or less seating positions for adults.

"Work Site" means a building and any group of buildings
which are on physically contiguous parcelsof land or on parcels
separated solely by private or public roadways or rights-of way.

R307-320-4. Employer Requirements.

(1) Each employer shall assign an employeetrip reduction
coordinator within 30 days after the effective date of R307-320.

(2) Each employer shall determinethedrive-alonerate per
work site on an annua basis for a typical Monday through
Friday work week during the peak travel period. The drive-
aone rate can be determined by one of the following methods
in (a), (b) or (c) below.

(a) Information from an annual employee survey.

(i) Theemployer must use astandardized survey approved
by the executive secretary. The survey shall ask the travel
distance from the employee’s home to the work site, what
frequency and mode of transportation the employee used to get
to work, and how often the employee participates in a
telecommuting program or compressed work week schedule.

(ii) The employer shall administer the survey and shall
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capture, at aminimum, 75% of the empl oyee popul ation arriving
at the work site during the peak travel period.

(b) Verifiable information, less than one year old of the
submittal due date, from employer records including:

(i) employee work schedules;

(if) employee participation in telecommuting schedules;

(iif) employee participation of mass transit;

(iv) employee participation in ridesharearrangements; and

(v) employee participation in non-vehicular transit.

(c) Another method of the employer’s choosing, with
written approval from the executive secretary.

(3) Each employer shall design and submit to theexecutive
secretary an approvabletrip reduction plan for each work siteto
meet the target drive-alone rate as specified by the target drive-
alone rate schedule in R307-320-3.

(8 Anemployer may combine morethan onework sitein
atrip reduction plan submittal.

(i) The target drive-alone rate for a multi-work site
submission shall be aweighted average of the drive-alonerates
for the individual work sites.

(if) The employer may combine atrip reduction plan for
any work site within the same county.

(b) The trip reduction plan submittal shall adhere to the
following schedule:

(i) Submittal of atrip reduction plan shall be annually on
or before the anniversary of theinitial due date.

(ii) For employerswithin Salt Lake and Davis Counties:

(A) Thetrip reduction plan must be submitted for approval
within 90 days after the employer has been notified.

(B) If the employer has not been notified, then the trip
reduction plan must be submitted no later than 360 days after
the effective date of thisrule.

(iii) For employerswithin Utah County, thetrip reduction
plan must be submitted within 90 days after notification by the
Division of Air Quality following triggering of contingency
measuresfor PM 10 under the provisions of Section 1X.A.8.b of
the State Implementation Plan.

(c) Materias and information submitted to the executive
secretary shall include:

(i) A letter of commitment to fully implement an approved
trip reduction plan signed by an authorized employee at the
work site.

(i) Thenameand signature of the employeetransportation
coordinator;

(iii) Thedrive-alonerate for the work site;

(iv) Genera work site information including name and
address of organization; genera layout of buildingsand parking
areas; location of major streets; location of nearby mass transit
stops; number of total employees; number of employeesarriving
at thework site during peak travel periods; current and planned
incentives, disincentives, and facilities available encouraging
alternatives to single-occupant vehicle commuting; the type of
activities conducted at the work site; and the time spent by the
employeetransportation coordinator in complyingwith theplan.

(d) A trip reduction plan designed to meet thetarget drive-
alone rate schedule may include but is not limited to employer
involvement in the following:

(i) Subsidized bus passes;

(ii) Rideshare matching programs;

(ili) Vanpool leasing programs,

(iv) Telecommuting programs;

(v) Compressed work week schedule programs and
flexible work schedule programs;

(vi) Work site parking fee programs;

(vii) Preferential parking for rideshare participants;

(viii) Transportation for business related activities;

(ix) A guaranteed ride home program;

(x) On-sitefacility improvements;

(xi) Soliciting feedback from employees;

(xii) On-site daycare facilities;

(xiii) Coordination with local transit authorities for
improved mass transit service and information on mass transit
programs; and

(xiv) Recognition and rewardsfor employee participation.

(e) An approvable plan shall contain al the information
required in R307-320-4. The executive secretary shall approve
or request revision of the trip reduction plan within 60 days of
the plan submittal.

(4) Each employer shall implement atrip reduction plan
approved by the executive secretary.

(5) Each employer shal inform employees of the trip
reduction plan and options available to them for participation.

R307-320-5. Recordkeeping.

(1) The employer shall keep records of al documents
necessary to prove compliance with and verify implementation
of an approved trip reduction planfor at least two yearsfrom the
plan approval date.

(2) Approved trip reduction plans shall be kept for five
years from date of approval.

(3) Employer trip reduction records are subject to review
by representatives of the executive secretary.

R307-320-6. Violations.

(1) Thefollowing are violations of thisrule:

(8 failure to submit an approvable employer-based trip
reduction plan as specified in R307-320-4;

(b) providing falseinformation;

(c) failure to submit a revised employer-based trip
reduction plan when reguested by the executive secretary;

(d) failure to implement an approved trip reduction plan;

(e) failureto maintain records as specified in R307-320-5;

(f) upon receipt of the second disapproval notice and until
arevised plan is submitted and approved, the employer isin
violation of thisrule.

(2) Failureto achieve the target drive-alone rate is not a
violation of thisrule.

R307-320-7. Exemptions.

(1) Anemployer with less than 100 employees at awork
siteis exempt from the requirements of thisrule.

(2) An employer who has met the target drive-alone rate
is exempt from requirements stated in R307-320-4(3) and (4).
The employer must still submit thedrive-alonerateinformation
to the executive secretary annually.

(3) Employees using vehicles for commute purposes as
part of their job responsibility for emergency response are
exempt from the drive-alone rate determination if they do not
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have the option, because of employer policies, to participatein
telecommuting programs, compressed work week schedules, or
as arideshare driver, as approved by the executive secretary.

(8 An employer seeking exemption status shall comply
with all requirements of the rule until an exemption is granted.

(b) Theexecutive secretary shall approveor deny arequest
for exemption within 90 days of application.

(4) Other exemptions may be granted on a case by case
basis and must be approved by the executive secretary.

(8 The employer seeking exemption must be able to
demonstrate that the trip reduction program causes an adverse
impact on theemployer’sability to provide servicesor createsan
undue hardships.

(b) The employer may also seek an exemption by
providing an aternative to the Trip Reduction Program that
shows, at a minimum, for the work site seeking exemption, a
reduction in oxides of nitrogen equivalent to that achieved by
the Trip Reduction Program when implemented to the target
drive-alone rate schedule in the table in R307-320-3. The
employer shal provide all substantiating information and
calculations.

(c) An employer seeking exemption status shall comply
with all requirements of the rule until an exemption is granted.

(d) The executive secretary shall approve or deny arequest
for exemption within 90 days of application.

KEY: air pollution, motor vehicles, trip reduction*
September 15, 1998 19-2-104
Notice of Continuation April 5, 2000
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R307. Environmental Quality, Air Quality.
R307-415. Permits: Operating Permit Requirements.
R307-415-1. Purpose.

Title V of the Clean Air Act (the Act) requires states to
develop and implement a comprehensive air quality permitting
program. Title V of the Act does not impose new substantive
requirements. TitleV doesrequirethat sourcessubject to R307-
415 pay a fee and obtain a renewable operating permit that
clarifies, in a single document, which requirements apply to a
source and assures the source's compliance with those
requirements. The purpose of R307-415 is to establish the
procedures and elements of such a program.

R307-415-2. Authority.

R307-415isrequired by TitleV of the Act and 40 Code of
Federal Regulations (CFR) Part 70, and is adopted under the
authority of Section 19-2-104.

R307-415-3. Definitions.

(1) The definitions contained in R307-101-2 apply
throughout R307-415, except as specificaly provided in (2).

(2) The following additional definitions apply to R307-
415.

"Act" means the Clean Air Act, as amended, 42 U.S.C.
7401, et seq.

"Administrator” meansthe Administrator of EPA or hisor
her designee.

"Affected States' are all states:

(8 Whose air quaity may be affected and that are
contiguous to Utah; or

(b) That are within 50 miles of the permitted source.

"Air Pollutant” meansan air pollution agent or combination
of such agents, including any physical, chemical, biological, or
radioactive (including source material, special nuclear material,
and byproduct material) substance or matter which is emitted
into or otherwiseenterstheambient air. Such termincludesany
precursorsto the formation of any air pollutant, to the extent the
Administrator hasidentified such precursor or precursorsfor the
particular purpose for which the term air pollutant is used.

"Applicable requirement” means al of the following as
they apply to emissions units in a Part 70 source, including
requirements that have been promulgated or approved by the
Board or by the EPA through rulemaking at the time of permit
issuance but have future-effective compliance dates:

(8 Any standard or other requirement provided for in the
State Implementation Plan;

(b) Any term or condition of any approval order issued
under R307-401;

(c) Any standard or other requirement under Section 111
of the Act, Standards of Performance for New Stationary
Sources, including Section 111(d);

(d) Any standard or other requirement under Section 112
of theAct, HazardousAir Pollutants, including any requirement
concerning accident prevention under Section 112(r)(7) of the
Act;

(e) Any standard or other requirement of the Acid Rain
Program under Title IV of the Act or the regulations
promulgated thereunder;

(f) Any requirements established pursuant to Section

504(b) of the Act, Monitoring and Analysis, or Section
114(a)(3) of the Act, Enhanced Monitoring and Compliance
Certification;

(9) Any standard or other requirement governing solid
waste incineration, under Section 129 of the Act;

(h) Any standard or other requirement for consumer and
commercial products, under Section 183(e) of the Act;

(i) Any standard or other requirement of the regulations
promulgated to protect stratospheric ozoneunder Title VI of the
Act, unless the Administrator has determined that such
requirements need not be contained in an operating permit;

(1) Any national ambient air quality standard or increment
or visibility requirement under part C of Title| of the Act, but
only asit would apply to temporary sources permitted pursuant
to Section 504(e) of the Act;

(k) Any standard or other requirement under rules adopted
by the Board.

"Area source’ means any stationary source that is not a
major source.

"Designated representative” shall have the meaning given
toit in Section 402 of the Act and in 40 CFR Section 72.2, and
appliesonly to Title 1V affected sources.

"Draft permit" meansthe version of apermit for which the
Executive Secretary offerspublic participation under R307-415-
7i or affected State review under R307-415-8(2).

"Emissionsallowableunder the permit" meansafederally-
enforceable permit term or condition determined at issuance to
be required by an applicable requirement that establishes an
emissions limit, including a work practice standard, or a
federally-enforceabl e emissionscap that the source hasassumed
to avoid an applicable requirement to which the source would
otherwise be subject.

"Emissions unit" meansany part or activity of astationary
source that emits or has the potential to emit any regulated air
pollutant or any hazardousair pollutant. Thistermisnot meant
to alter or affect thedefinition of theterm "unit" for purposes of
Title 1V of the Act, Acid Deposition Control.

"Final permit" means the version of an operating permit
issued by the Executive Secretary that has completed all review
proceduresrequired by R307-415-7athrough 7i and R307-415-
8.

"General permit" means an operating permit that meetsthe
requirements of R307-415-6d.

"Hazardous Air Pollutant" means any pollutant listed by
the Administrator as a hazardous air pollutant under Section
112(b) of the Act.

"Magjor source”" means any stationary source (or any group
of stationary sourcesthat arelocated on one or more contiguous
or adjacent properties, and are under common control of the
same person (or persons under common control)) belonging to
a single major industrial grouping and that are described in
paragraphs (a), (b), or (c) of thisdefinition. For the purposes of
defining "major source" a stationary source or group of
stationary sources shall be considered part of asingleindustrial
grouping if all of the pollutant emitting activities at such source
or group of sources on contiguous or adjacent propertiesbelong
to the same Major Group (all have the same two-digit code) as
described in the Standard Industrial Classification Manual,
1987. Emissionsresulting directly froman internal combustion
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engine for transportation purposes or from a non-road vehicle
shall not be considered in determining whether a stationary
sourceisamajor source under this definition.

(& A magor source under Section 112 of the Act,
Hazardous Air Pollutants, which is defined as: for pollutants
other than radionuclides, any stationary source or group of
stationary sources located within a contiguous area and under
common control that emits or has the potentia to emit, in the
aggregate, ten tons per year or more of any hazardous air
pollutant or 25 tonsper year or more of any combination of such
hazardous air pollutants. Notwithstanding the preceding
sentence, emissions from any oil or gas exploration or
production well, with its associated equipment, and emissions
from any pipeline compressor or pump station shall not be
aggregated with emissions from other similar units, whether or
not such units are in a contiguous area or under common
control, to determine whether such units or stations are major
SOUICes.

(b) A major stationary source of air pollutants, as defined
in Section 302 of the Act, that directly emits or has the potential
to emit, 100 tons per year or more of any air pollutant, including
any major source of fugitive emissions or fugitive dust of any
such pollutant as determined by rule by the Administrator. The
fugitive emissions or fugitive dust of a stationary source shall
not be considered in determining whether itisamajor stationary
source for the purposes of Section 302(j) of the Act, unlessthe
source belongs to any one of the following categories of
stationary source:

(i) Codl cleaning plants with thermal dryers;

(i) Kraft pulp mills;

(iii) Portland cement plants;

(iv) Primary zinc smelters;

(v) Ironand steel mills;

(vi) Primary auminum ore reduction plants;

(vii) Primary copper smelters;

(viii) Municipal incinerators capable of charging more
than 250 tons of refuse per day;

(ix) Hydrofluoric, sulfuric, or nitric acid plants;

(x) Petroleum refineries;

(xi) Limeplants;

(xii) Phosphate rock processing plants;

(xiii) Coke oven batteries;

(xiv) Sulfur recovery plants;

(xv) Carbon black plants, furnace process;

(xvi) Primary lead smelters;

(xvii) Fuel conversion plants;

(xviii) Sintering plants;

(xix) Secondary metal production plants;

(xx) Chemical process plants;

(xxi) Fossil-fuel boilers, or combination thereof, totaling
morethan 250 million British thermal unitsper hour heat input;

(xxii) Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels;

(xxiii) Taconite ore processing plants;

(xxiv) Glassfiber processing plants;

(xxv) Charcoa production plants;

(xxvi) Fossil-fuel-fired steam electric plants of more than
250 million British thermal units per hour heat input;

(xxvii) All other stationary source categories regul ated by

astandard promulgated under Section 111 of the Act, Standards
of Performance for New Stationary Sources, or Section 112 of
theAct, HazardousAir Pollutants, but only with respect tothose
air pollutants that have been regulated for that category.

(c) A major stationary source as defined in part D of Title
I of the Act, Plan Requirements for Nonattainment Areas,
including:

(i) For ozone nonattainment areas, sources with the
potential to emit 100 tons per year or more of volatile organic
compounds or oxides of nitrogen in areas classified as
"marginal" or "moderate," 50 tons per year or more in areas
classified as "serious,” 25 tons per year or more in areas
classified as "severe," and 10 tons per year or more in areas
classified as "extreme"; except that the references in this
paragraph to 100, 50, 25, and 10 tons per year of nitrogen
oxides shall not apply with respect to any source for which the
Administrator has made a finding, under Section 182(f)(1) or
(2) of the Act, that requirementsunder Section 182(f) of the Act
do not apply;

(if) For ozone transport regions established pursuant to
Section 184 of the Act, sources with the potential to emit 50
tons per year or more of volatile organic compounds;

(ili) For carbon monoxide nonattainment areas that are
classified as "serious' and in which stationary sources
contribute significantly to carbon monoxide levels as
determined under rules issued by the Administrator, sources
with the potential to emit 50 tons per year or more of carbon
monoxide;

(iv) For PM-10 particulate matter nonattainment areas
classified as"serious," sourceswith thepotential to emit 70 tons
per year or more of PM-10 particul ate matter.

"Non-Road V ehicle€" meansavehiclethat ispowered by an
internal combustion engine (including the fuel system), that is
not aself-propelled vehi cle designed for transporting personsor
property on a street or highway or a vehicle used solely for
competition, and is not subject to standards promul gated under
Section 111 of the Act (New Source Performance Standards) or
Section 202 of the Act (Motor Vehicle Emission Standards).

"Operating permit" or "permit," unlessthe context suggests
otherwise, meansany permit or group of permits covering aPart
70 sourcethat isissued, renewed, amended, or revised pursuant
to theserules.

"Part 70 Source" means any source subject to the
permitting requirementsof R307-415, asprovided in R307-415-
4.

"Permit modification" means a revision to an operating
permit that meets the requirements of R307-415-7f.

"Permit revision" means any permit modification or
administrative permit amendment.

"Permit shield" means the permit shield as described in
R307-415-6f.

"Proposed permit" means the version of a permit that the
Executive Secretary proposes to issue and forwards to EPA for
review in compliance with R307-415-8.

"Renewa" meansthe process by which apermitisreissued
at the end of itsterm.

"Responsible official" means one of the following:

(a) For acorporation: a president, secretary, treasurer, or
vice-president of the corporation in charge of a principal
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business function, or any other person who performs similar
policy or decision-making functions for the corporation, or a
duly authorized representative of such person if the
representative isresponsible for the overall operation of one or
moremanufacturing, production, or operating facilitiesapplying
for or subject to a permit and either:

(i) the operating facilities employ more than 250 persons
or have gross annual sales or expenditures exceeding $25
million in second quarter 1980 dollars; or

(ii) the delegation of authority to such representative is
approved in advance by the Executive Secretary;

(b) For a partnership or sole proprietorship: a general
partner or the proprietor, respectively;

(c) For a municipality, State, Federal, or other public
agency: either aprincipal executive officer or ranking elected
official. For the purposes of R307-415, a principa executive
officer of a Federa agency includes the chief executive officer
having responsibility for the overall operations of a principal
geographic unit of the agency;

(d) For Title 1V affected sources:

(i) The designated representative in so far as actions,
standards, requirements, or prohibitions under Title IV of the
Act, Acid Deposition Control, or the regul ations promulgated
thereunder are concerned;

(if) Theresponsibleofficial asdefined abovefor any other
purposes under R307-415.

" Stationary source” meansany building, structure, facility,
or installation that emits or may emit any regulated air pollutant
or any hazardous air pollutant.

"TitlelV Affected source" meansasourcethat containsone
or more affected units as defined in Section 402 of the Act and
in 40 CFR, Part 72.

R307-415-4. Applicability.

(1) Part 70 sources. All of the following sources are
subject to the permitting requirements of R307-415, and unless
exempted under (2) below are required to submit an application
for an operating permit:

(8 Any major source;

(b) Any source, including an area source, subject to a
standard, limitation, or other requirement under Section 111 of
the Act, Standards of Performance for New Stationary Sources,

(c) Any source, including an area source, subject to a
standard or other requirement under Section 112 of the Act,
Hazardous Air Pollutants, except that asourceisnot required to
obtain a permit solely because it is subject to regulations or
requirements under Section 112(r) of the Act, Prevention of
Accidental Releases;

(d) Any TitleV affected source.

(2) Source category exemptions. The following source
categories are exempted from the requirement to obtain an
operating permit.

(@ All sources and source categories that would be
required to obtain a permit solely because they are subject to 40
CFR Part 60, Subpart AAA - Standards of Performancefor New
Residential Wood Heaters;

(b) All sources and source categories that would be
required to obtain a permit solely because they are subject to 40
CFR Part 61, Subpart M - National Emission Standard for

Hazardous Air Pollutants for Asbestos, Section 61.145,
Standard for Demolition and Renovation. For Part 70 sources,
demolition and renovation activities within the source under 40
CFR 61.145 shall betreated asaseparate source for the purpose
of R307-415.

(3) Emissions units and Part 70 sources.

(& For mgor sources, the Executive Secretary shall
includeinthe permit all applicablerequirementsfor all relevant
emissions unitsin the major source.

(b) For any area source subject to the operating permit
program under R307-415-4(1) or (2), the Executive Secretary
shdl include in the permit al applicable reguirements
applicableto emissions unitsthat cause the source to be subject
to the operating permit program.

(4) Fugitive emissions. Fugitive emissions and fugitive
dust from a Part 70 source shall be included in the permit
application and the operating permit in the same manner as
stack emissions, regardless of whether the source category in
question isincluded in thelist of source categoriescontainedin
the definition of major source.

(5) Control requirements. R307-415 does not establish
any new control requirements beyond those established by
applicable requirements, but may establish new monitoring,
recordkeeping, and reporting requirements.

(6) Synthetic minors. An existing source that wishes to
avoid designation as a major Part 70 source under R307-415,
must obtain federally-enforceabl e conditions which reduce the
potential to emit, as defined in R307-101-2, to less than the
level established for a mgjor Part 70 source. Such federally-
enforceable conditions may be obtained by applying for and
receiving an approva order under R307-401. The approva
order shall contain periodic monitoring, recordkeeping, and
reporting requirements sufficient to verify continuing
compliancewith theconditionswhichwould reducethesource's
potential to emit.

R307-415-5a. Permit Applications: Duty to Apply.

For each Part 70 source, the owner or operator shall submit
a timely and complete permit application. A pre-application
conference may be held at the request of aPart 70 source or the
Executive Secretary to assist a source in submitting a complete
application.

(1) Timely application.

(a) Except as provided in the transition plan under (3)
below, a timely application for a source applying for an
operating permit for thefirst timeisonethat is submitted within
12 months after the source becomes subject to the permit
program.

(b) Except as provided in the transition plan under (3)
below, any Part 70 source required to meet the requirements
under Section 112(g) of the Act, Hazardous Air Pollutant
Modifications, or required to receive an approval order to
construct a new source or modify an existing source under
R307-401, shal file a complete application to obtain an
operating permit or permit revision within 12 months after
commencing operation of the newly constructed or modified
source. Where an existing operating permit would prohibit such
construction or change in operation, the source must obtain a
permit revision before commencing operation.
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(c) For purposesof permit renewal, atimely applicationis
one that is submitted by the renewal date established in the
permit. The Executive Secretary shall establish arenewal date
for each permit that isat least six monthsand not greater than 18
months prior to the date of permit expiration. A source may
submit a permit application early for any reason, including
timing of other application requirements.

(2) Complete application.

(8 To be deemed complete, an application must provide
all information sufficient to evaluate the subject source and its
application and to determine all applicable requirements
pursuant to R307-415-5c. Applicationsfor permit revision need
supply such information only if it is related to the proposed
change. A responsible officia shall certify the submitted
information consistent with R307-415-5d.

(b) Unless the Executive Secretary notifies the source in
writing within 60 days of receipt of the application that an
applicationisnot complete, such application shall be deemed to
be complete. A completeness determination shall not be
required for minor permit modifications. If, whileprocessing an
application that has been determined or deemed to be compl ete,
the Executive Secretary determines that additional information
is necessary to evaluate or take final action on that application,
the Executive Secretary may request such informationinwriting
and set a reasonable deadline for a response. The source’s
ability to operate without a permit, as set forth in R307-415-
7b(2), shal be in effect from the date the application is
determined or deemed to be complete until the final permit is
issued, provided that the applicant submits any requested
additional information by the deadline specified in writing by
the Executive Secretary.

(3) Transition Plan. A timely application under the
transition plan is an application that is submitted according to
the following schedule:

(& All TitlelV affected sources shall submit an operating
permit application as well as an acid rain permit application in
accordance with the date required by 40 CFR Part 72 effective
April 11, 1995, Subpart C-Acid Rain Permit Applications;

(b) All major Part 70 sources operating as of July 10,
1995, except those described in (a) above, and all solid waste
incineration unitsoperating asof July 10, 1995, that arerequired
to obtain an operating permit pursuant to 42 U.S.C. Sec. 7429(¢e)
shall submit a permit application by October 10, 1995.

(c) Area sources.

(i) Except as provided in (c)(ii) and (c)(iii) below, each
Part 70 source that is not a major source, a Title IV affected
source, or a solid waste incineration unit required to obtain a
permit pursuant to section 129(e) (42 U.S.C. 7429), isdeferred
from the obligation to submit an application until 12 months
after the Administrator completes a rulemaking to determine
how the program should be structured for area sources and the
appropriateness of any permanent exemptions in addition to
those provided in R307-415-4(2).

(ii) General Permits.

(A) TheExecutive Secretary shall develop general permits
and application forms for area source categories.

(B) After a genera permit has been issued for a source
category, the Executive Secretary shall establish adue date for
permit applicationsfromall areasourcesin that sourcecategory.

(C) The Executive Secretary shall provide at least six
months notice that the application is due for a source category.

(ili) Regulation-specific Requirements.

(A) If aregulation promulgated under Section 111 or 112
(42 U.S.C. 7411 or 7412) requires an area source category to
submit an application for a Part 70 permit, each area source
covered by the requirement must submit an application in
accordance with the regulation.

(d) Extensions. The owner or operator of any Part 70
source may petition the Executive Secretary for an extension of
the application due date for good cause. The duedate for major
Part 70 sources shall not be extended beyond July 10, 1996.
The due date for an area source shall not be extended beyond
twelve months after the due date in (c)(i) above.

(e) Application shield. If a source submits atimely and
complete application under thistransition plan, the application
shield under R307-415-7b(2) shall apply to the source. If a
source submits a timely application and is making sufficient
progress toward correcting an application determined to be
incomplete, the Executive Secretary may extend theapplication
shield under R307-415-7b(2) to the sourcewhen the application
is determined complete. The application shield shall not be
extended to any major source that has not submitted acomplete
application by July 10, 1996, or to any area source that has not
submitted acompl ete appli cation within twelve months after the
due datein (c)(i) above.

(4) Confidentia information. Claimsof confidentiality on
information submitted to EPA may be made pursuant to
applicable federa requirements. Claims of confidentiality on
information submitted to the Department shall be made and
governed according to Section 19-1-306. In the case where a
source has submitted information to the Department under a
claim of confidentiality that also must be submitted to the EPA,
the Executive Secretary shall either submit the information to
the EPA under Section 19-1-306, or require the source to
submit a copy of such information directly to EPA.

(5) Lateapplications. An application submitted after the
deadlines established in R307-415-5a shall be accepted for
processing, but shall not be considered a timely application.
Submitting an application shall not relieve a source of any
enforcement actionsresulting from submitting alateapplication.

R307-415-5b. Permit Applications. Duty to Supplement or
Correct Application.

Any applicant who failsto submit any relevant factsor who
has submitted incorrect information in a permit application
shall, upon becoming aware of such failure or incorrect
submittal, promptly submit such supplementary facts or
corrected information. In addition, an applicant shall provide
additional informati on asnecessary to addressany requirements
that become applicable to the source after the date it filed a
compl ete application but prior to release of adraft permit.

R307-415-5c. Permit Applications: Standard Requirements.

Information as described below for each emissions unit at
aPart 70 source shall be included in the application except for
insignificant activitiesand emissionslevel sunder R307-415-5e.
The operating permit application shall include the elements
specified below:
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(1) Identifying information, including company name,
company address, plant name and address if different from the
company name and address, owner’s name and agent, and
telephone number and names of plant site manager or contact.

(2) A description of the source'sprocessesand products by
Standard Industrial Classification Code, including any
associated with each alternate scenario identified by the source.

(3) Thefollowing emissions-related information:

(a) A permit application shall describethepotential to emit
of all air pollutants for which the source is major, and the
potential to emit of al regulated air pollutantsand hazardous air
pollutants from any emissions unit, except for insignificant
activities and emissions under R307-415-5e. For emissions of
hazardous air pollutants under 1,000 pounds per year, the
following ranges may be used in the application: 1-10 pounds
per year, 11-499 pounds per year, 500-999 pounds per year.
The mid-point of the range shall be used to calculate the
emission fee under R307-415-9 for hazardous air pollutants
reported as arange.

(b) Identification and description of al pointsof emissions
described in (a) above in sufficient detail to establish the basis
for fees and applicability of applicable requirements.

(c) Emissions ratesin tons per year and in such terms as
are necessary to establish compliance with applicable
requirements consistent with the applicable standard reference
test method.

(d) Thefollowinginformation to the extent it is needed to
determine or regulate emissions: fuels, fuel use, raw materials,
production rates, and operating schedules.

(e) Identification and description of air pollution control
equipment and compliance monitoring devices or activities.

(f) Limitations on source operation affecting emissions or
any work practice standards, where applicable, for al regulated
air pollutants and hazardousaair pollutants at the Part 70 source.

(g) Other information required by any applicable
requirement, including information related to stack height
limitations devel oped pursuant to Section 123 of the Act.

(h) Cadculations on which the information in items (a)
through (g) aboveis based.

(4) Thefollowing air pollution control requirements:

(a) Citationand description of all applicablerequirements,
and

(b) Description of or reference to any applicable test
method for determining compliance with each applicable
requirement.

(5) Other specific information that may be necessary to
implement and enforce applicable requirements or to determine
the applicability of such requirements.

(6) An explanation of any proposed exemptions from
otherwise applicable requirements.

(7) Additional information as determined to be necessary
by the Executive Secretary to define aternative operating
scenarios identified by the source pursuant to R307-415-6a(9)
or to define permit terms and conditionsimplementing emission
trading under R307-415-7d(1)(c) or R307-415-6a(10).

(8) A complianceplanfor al Part 70 sourcesthat contains
all of the following:

(8 A description of the compliance status of the source
with respect to al applicable requirements.

(b) A description as follows:

(i) For applicablerequirementswith whichthesourceisin
compliance, astatement that the sourcewill continueto comply
with such requirements.

(it) For applicablereguirementsthat will becomeeffective
during the permit term, a statement that the source will meet
such requirements on atimely basis.

(ili) For requirements for which the source is not in
compliance a the time of permit issuance, a narrative
description of how thesourcewill achievecompliancewith such
requirements.

(c) A compliance schedule as follows:

(i) For applicablerequirementswith which thesourceisin
compliance, astatement that the source will continueto comply
with such requirements.

(i) For applicablereguirementsthat will becomeeffective
during the permit term, a statement that the source will meet
such requirementson atimely basis. A statement that the source
will meet in a timely manner applicable requirements that
become effective during the permit term shall satisfy this
provision, unlessamore detailed scheduleisexpressly required
by the applicable requirement.

(ili) A schedule of compliance for sources that are not in
compliance with all applicable requirements at the time of
permit issuance. Such a schedule shall include a schedule of
remedial measures, i ncluding an enforceabl e sequence of actions
with milestones, leading to compliance with any applicable
requirements for which the source will be in noncompliance at
the time of permit issuance. This compliance schedule shall
resemble and be at least as stringent as that contained in any
judicial consent decree or administrative order to which the
source is subject. Any such schedule of compliance shall be
supplemental to, and shall not sanction noncompliancewith, the
applicable requirements on which it is based.

(d) A schedulefor submission of certified progressreports
every six months, or more frequently if specified by the
underlying applicable requirement or by the Executive
Secretary, for sourcesreguired to haveascheduleof compliance
to remedy aviolation.

(e) Thecompliance plan content requirementsspecifiedin
this paragraph shall apply and be included in the acid rain
portion of a compliance plan for a Title IV affected source,
except as specifically superseded by regulations promulgated
under TitlelV of the Act, Acid Deposition Control, with regard
to the schedule and methods the source will use to achieve
compliance with the acid rain emissions limitations.

(9) Requirements for compliance certification, including
al of thefollowing:

(@ A certification of compliance with al applicable
requirements by a responsible official consistent with R307-
415-5d and Section 114(a)(3) of the Act, Enhanced Monitoring
and Compliance Certification.

(b) A statement of methods used for determining
compliance, including a description of monitoring,
recordkeeping, and reporting requirements and test method.

(c) A schedulefor submission of compliancecertifications
during the permit term, to be submitted annually, or more
frequently if specified by the underlying applicabl e requirement
or by the Executive Secretary.
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(d) A statement indicating the source’s compliance status
with any applicable enhanced monitoring and compliance
certification requirements of the Act.

(10) Nationally-standardized forms for acid rain portions
of permit applications and compliance plans, as required by
regulations promulgated under Title 1V of the Act, Acid
Deposition Control.

R307-415-5d. Permit Applications: Certification.

Any application form, report, or compliance certification
submitted pursuant to R307-415 shall contain certification by a
responsible official of truth, accuracy, and completeness. This
certification and any other certification required under R307-
415 shall statethat, based on information and belief formed after
reasonable inquiry, the statements and information in the
document are true, accurate, and complete.

R307-415-5e. Permit Applications. Insignificant Activities
and Emissions.

An application may not omit information needed to
determine the applicability of, or to impose, any applicable
requirement, or to eval uatethefee amount required under R307-
415-9. The following lists apply only to operating permit
applications and do not affect the applicability of R307-415 to
asource, do not affect the requirement that a source receive an
approval order under R307-401, and do not relieve a source of
the responsibility to comply with any applicable requirement.

(1) The following insignificant activities and emission
levelsare not required to be included in the permit application.

(8) Exhaust systemsfor controlling steam and heat that do
not contain combustion products, except for systems that are
subject to an emission standard under any applicable
requirement.

(b) Air contaminants that are present in process water or
non-contact cooling water as drawn from the environment or
from municipal sources, or air contaminants that are present in
compressed air or in ambient air, which may contain ar
pollution, used for combustion.

(c) Air conditioning or ventilating systemsnot designed to
remove air contaminants generated by or released from other
processes or equipment.

(d) Disturbance of surface areas for purposes of land
development, not including mining operationsor thedisturbance
of contaminated soil.

(e) Brazing, soldering, or welding operations.

(f) Aerosol can usage.

(9) Road and parking lot paving operations, not including
asphalt, sand and gravel, and cement batch plants.

(h) Fire training activities that are not conducted at
permanent fire training facilities.

(i) Landscaping, janitorial, and site housekeeping
activities, including fugitive emissions from landscaping
activities,

(j) Architectural painting.

(k) Office emissions, including cleaning, copying, and
restrooms.

(I Wet wash aggregate operationsthat are solely dedicated
to this process.

(m) Air pollutants that are emitted from personal use by

employees or other persons at the source, such as foods, drugs,
or cosmetics.

(n) Air pollutants that are emitted by a laboratory at a
facility under the supervision of a technicaly qualified
individual as defined in 40 CFR 720.3(ee); however, this
exclusion doesnot apply to specialty chemical production, pilot
plant scale operations, or activities conducted outside the
laboratory.

(0) Maintenance on petroleum liquid handling equipment
such aspumps, valves, flanges, and similar pipeline devicesand
appurtenances when purged and isolated from normal
operations.

(p) Portable steam cleaning equipment.

(g) Ventson sanitary sewer lines.

(r) Vents on tanks containing no volatile air pollutants,
e.g., any petroleum liquid, not containing Hazardous Air
Pollutants, with a Reid Vapor Pressure less than 0.05 psia.

(2) The following insignificant activities are exempted
because of size or production rate and alist of such insignificant
activities must be included in the application. The Executive
Secretary may require information to verify that the activity is
insignificant.

(& Emergency heating equipment, using coal, wood,
kerosene, fuel oil, natura gas, or LPG for fuel, with a rated
capacity less than 50,000 BTU per hour.

(b) Individual emissionsunitshaving the potential to emit
less than one ton per year per pollutant of PM10 particulate
matter, nitrogen oxides, sulfur dioxide, volatile organic
compounds, or carbon monoxide, unless combined emissions
from similar small emission units located within the same Part
70 source are greater than five tons per year of any one
pollutant. This does not include emissions units that emit air
contaminants other than PM10 particulate matter, nitrogen
oxides, sulfur dioxide, volatile organic compounds, or carbon
monoxide.

(c) Petroleum industry flares, not associated with
refineries, combusting natural gas containing no hydrogen
sulfide except in amounts less than 500 parts per million by
weight, and having the potential to emit less than five tons per
year per air contaminant.

(d) Road sweeping.

(e) Road sdlting and sanding.

(f) Unpaved public and private roads, except unpaved haul
roads located within the boundaries of a stationary source. A
haul road means any road normally used to transport people,
livestock, product or material by any type of vehicle.

(9) Non-commercial automotive (car and truck) service
stations dispensing less than 6,750 gal. of gasoline/month

(h) Hazardous Air Pollutants present at less than 1%
concentration, or 0.1% for a carcinogen, in amixture used at a
rate of less than 50 tons per year, provided that a National
Emission Standardsfor Hazardous Air Pollutants standard does
not specify otherwise.

(i) Fuel-burning equipment, in which combustion takes
place at no greater pressure than one inch of mercury above
ambient pressure, with arated capacity of lessthan five million
BTU per hour using no other fuel than natural gas, or LPG or
other mixed gas distributed by a public utility.

(i) Comfort heating equipment (i.e., boilers, water heaters,
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air heaters and steam generators) with a rated capacity of less
than one million BTU per hour if fueled only by fue ail
numbers1 - 6.

(3) Any person may petition the Board to add an activity
or emission to thelist of Insignificant Activities and Emissions
which may be excluded from an operating permit application
under (1) or (2) above upon achangeintheruleand approval of
the rule change by EPA. The petition shal include the
following information:

(8) A completedescription of theactivity or emissionto be
added to thellist.

(b) A completedescription of all air contaminantsthat may
be emitted by the activity or emission, including emission rate,
air pollution control equipment, and calculations used to
determine emissions.

(c) Anexplanation of why the activity or emission should
be exempted from the appli cation requirementsfor an operating
permit.

(4) The executive secretary may determine on a case-by-
case basis, insignificant activities and emissions for an
individual Part 70 source that may be excluded from an
application or that must be listed in the application, but do not
require adetailed description. No activity with the potential to
emit greater than two tons per year of any criteriapollutant, five
tons of acombination of criteria pollutants, 500 pounds of any
hazardousair pollutant or oneton of acombination of hazardous
air pollutants shall be eligible to be determined an insignificant
activity or emission under this subsection (4).

R307-415-6a. Permit Content: Standard Requirements.

Each permit issued under R307-415 shall include the
following elements:

(1) Emission limitations and standards, including those
operational requirementsand limitationsthat assure compliance
with all applicable requirements at the time of permit issuance;

(8) Thepermit shall specify and referencetheorigin of and
authority for each term or condition, and identify any difference
in form as compared to the applicable requirement upon which
the term or condition is based.

(b) The permit shall state that, where an applicable
requirement ismore stringent than an applicable requirement of
regulations promulgated under Title IV of the Act, Acid
Deposition Control, both provisions shall be incorporated into
the permit.

(c) If the Statelmplementation Plan allowsadetermination
of an alternative emission limit at a Part 70 source, equivalent
to that contained in the State Implementation Plan, to be made
in the permit issuance, renewal, or significant modification
process, and the Executive Secretary electsto use such process,
any permit containing such equivalency determination shall
contain provisions to ensure that any resulting emissions limit
has been demonstrated to be quantifiable, accountable,
enforceable, and based on replicable procedures.

(2) Permit duration. Except as provided by Section 19-2-
109.1(3), the Executive Secretary shall issue permitsfor afixed
term of five years.

(3) Monitoring and related recordkeeping and reporting
requirements.

(a) Each permit shall contain the following requirements

with respect to monitoring:

(i) All monitoring and analysis proceduresor test methods
required under applicable monitoring and testing requirements,
including 40 CFR Part 64 and any other procedures and
methodsthat may be promul gated pursuant to sections 114(a)(3)
or 504(b) of the Act. If more than one monitoring or testing
requirement applies, the permit may specify astreamlined set of
monitoring or testing provisions provided the specified
monitoring or testing is adequate to assure compliance at least
to the same extent as the monitoring or testing applicable
requirements that are not included in the permit as a result of
such streamlining;

(i) Where the applicable requirement does not require
periodic testing or instrumental or noninstrumental monitoring,
which may consist of recordkeeping designed to serve as
monitoring, periodic monitoring sufficient toyield reliable data
from the relevant time period that are representative of the
source's compliance with the permit, as reported pursuant to
(3)(c) below. Such monitoring requirements shall assure use of
terms, test methods, units, averaging periods, and other
statistical  conventions consistent with the applicable
requirement. Recordkeeping provisions may be sufficient to
meet the requirements of this paragraph;

(iii) As necessary, requirements concerning the use,
mai ntenance, and, where appropriate, installation of monitoring
equipment or methods.

(b) With respect to recordkeeping, the permit shall
incorporate al applicable recordkeeping requirements and
require, where applicable, the following:

(i) Records of required monitoring information that
include the following:

(A) The date, place as defined in the permit, and time of
sampling or measurements;

(B) The dates analyses were performed;

(C) The company or entity that performed the analyses;

(D) Theanalytical techniques or methods used;

(E) Theresults of such analyses;

(F) The operating conditions as existing at the time of
sampling or measurement;

(il) Retention of records of al required monitoring data
and support information for a period of at |east five years from
the date of the monitoring sample, measurement, report, or
application. Support information includes all calibration and
maintenance records and all original strip-chart recordings for
continuousmonitoringinstrumentation, and copiesof all reports
required by the permit.

(c) With respect to reporting, the permit shall incorporate
al applicable reporting requirements and require al of the
following:

(i) Submittal of reports of any required monitoring every
six months, or more frequently if specified by the underlying
applicable requirement or by the Executive Secretary. All
instances of deviations from permit requirements must be
clearly identified in such reports. All required reports must be
certified by aresponsible official consistent with R307-415-5d.

(ii)  Prompt reporting of deviations from permit
requirementsincluding those attributable to upset conditionsas
definedinthepermit, the probabl e cause of such deviations, and
any corrective actions or preventive measures taken. The
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Executive Secretary shall define "prompt" in relation to the
degree and type of deviation likely to occur and the applicable
requirements. Deviations from permit requirements due to
unavoidable breakdowns shall be reported according to the
unavoidablebreakdown provisionsof R307-107. The Executive
Secretary may establish more stringent reporting deadlines if
required by the applicable requirement.

(d) Claimsof confidentiality shall be governed by Section
19-1-306.

(4) Acid Rain Allowances. For TitlelV affected sources,
a permit condition prohibiting emissions exceeding any
allowances that the source lawfully holds under Title 1V of the
Act or the regulations promul gated thereunder.

(& No permit revision shall be required for increases in
emissions that are authorized by allowances acquired pursuant
to the Acid Rain Program, provided that such increases do not
require a permit revision under any other applicable
requirement.

(b) No limit shall be placed on the number of allowances
held by the source. The source may not, however, use
allowances as a defense to noncompliance with any other
applicable requirement.

(c) Any such allowance shall be accounted for according
to the procedures established in regulations promul gated under
TitlelV of the Act.

(5) A severahility clause to ensure the continued validity
of the various permit requirementsin the event of achallengeto
any portions of the permit.

(6) Standard provisions stating the following:

(8 The permittee must comply with all conditions of the
operating permit. Any permit noncompliance constitutes a
violation of the Air Conservation Act and is grounds for any of
the following: enforcement action; permit termination;
revocation and reissuance; modification; denial of a permit
renewal application.

(b) Need to halt or reduce activity not a defense. It shall
not be a defense for a permitteein an enforcement action that it
would have been necessary to halt or reduce the permitted
activity in order to maintain compliance with the conditions of
this permit.

(c) The permit may be modified, revoked, reopened, and
reissued, or terminated for cause. Thefiling of areguest by the
permittee for apermit modification, revocation and reissuance,
or termination, or of a notification of planned changes or
anticipated noncompliance does not stay any permit condition,
except as provided under R307-415-7f(1) for minor permit
modifications.

(d) The permit does not convey any property rights of any
sort, or any exclusive privilege.

(€) The permittee shall furnish to the Executive Secretary,
within a reasonable time, any information that the Executive
Secretary may request in writing to determine whether cause
exists for modifying, revoking and reissuing, or terminating the
permit or to determine compliance with the permit. Upon
request, the permittee shall also furnish to the Executive
Secretary copies of records required to be kept by the permit or,
for information claimed to be confidential, the permittee may
furnish such records directly to EPA along with a claim of
confidentiality.

(7) Emission fee. A provision to ensure that a Part 70
source pays fees to the Executive Secretary consistent with
R307-415-9.

(8) Emissionstrading. A provision stating that no permit
revision shal be required, under any approved economic
incentives, marketable permits, emissions trading and other
similar programs or processes for changes that are provided for
in the permit.

(9) Alternate operating scenarios. Terms and conditions
for reasonably anticipated operating scenariosidentified by the
sourceinitsapplication asapproved by the Executive Secretary.
Such terms and conditions:

(& shal require the source, contemporaneously with
making a change from one operating scenario to another, to
record in alog at the permitted facility arecord of the scenario
under which it is operating;

(b) Shal extend the permit shield to al terms and
conditions under each such operating scenario; and

(c) Must ensurethat thetermsand conditions of each such
alternative scenario meet al applicable requirements and the
requirements of R307-415.

(10) Emissions trading. Terms and conditions, if the
permit applicant requests them, for the trading of emissions
increases and decreases in the permitted facility, to the extent
that the applicable requirements provide for trading such
increases and decreaseswithout acase-by-caseapproval of each
emissions trade. Such terms and conditions:

(& Shal include all terms required under R307-415-6a
and 6c to determine compliance;

(b) Shal extend the permit shield to al terms and
conditionsthat allow such increases and decreasesin emissions;
and

(©0 Must meet al
requirements of R307-415.

applicable requirements and

R307-415-6b.
Requirements.

(1) AIll terms and conditions in an operating permit,
including any provisions designed to limit a source’s potential
to emit, are enforceable by EPA and citizens under the Act.

(2) Notwithstanding (1) above, applicable requirements
that are not required by the Act or implementing federa
regulations shall be included in the permit but shall be
specifically designated asbeing not federally enforceable under
the Act and shall be designated as "state requirements.” Terms
and conditions so designated are not subject to the requirements
of R307-415-7athrough 7i and R307-415-8 that apply to permit
review by EPA and affected states. The Executive Secretary
shall determine which conditions are "state requirements’ in
each operating permit.

Permit Content: Federally-Enforceable

R307-415-6¢. Permit Content: Compliance Requirements.

All operating permits shall contain al of the following
elements with respect to compliance:

Q) Consistent with R307-415-6a(3), compliance
certification, testing, monitoring, reporting, and recordkeeping
requirements sufficient to assure compliancewith thetermsand
conditions of the permit. Any document, including any report,
required by an operating permit shall contain a certification by
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aresponsibleofficia that meets the requirements of R307-415-
5d;

(2) Inspection and entry requirements that require that,
upon presentation of credentialsand other documentsas may be
required by law, the permittee shall alow the Executive
Secretary or an authorized representative to perform any of the
following:

(8 Enter upon the permittee’s premises where a Part 70
sourceis located or emissions-related activity is conducted, or
where records must be kept under the conditions of the permit;

(b) Have access to and copy, at reasonable times, any
records that must be kept under the conditions of the permit;

(c) Inspect at reasonable times any facilities, equipment
(including monitoring and air pollution control equipment),
practices, or operations regulated or required under the permit;

(d) Sample or monitor at reasonable times substances or
parameters for the purpose of assuring compliance with the
permit or applicable requirements;

(e) Claims of confidentiality on the information obtained
during an inspection shall be made pursuant to Section 19-1-
306;

(3) A schedule of compliance consistent with R307-415-
5¢(8);

(4) Progressreportsconsi stent with an applicable schedule
of compliance and R307-415-5¢(8) to be submitted
semiannually, or at a more frequent period if specified in the
applicable requirement or by the Executive Secretary. Such
progress reports shall contain all of the following:

(@) Dates for achieving the activities, milestones, or
compliance required in the schedule of compliance, and dates
when such activities, milestones or compliance were achieved;

(b) An explanation of why any dates in the schedule of
compliance were not or will not be met, and any preventive or
corrective measures adopted;

(5) Requirementsfor compliance certification with terms
and conditions contained in the permit, including emission
limitations, standards, or work practices. Permits shall include
all of the following:

(8 Annual submission of compliancecertification, or more
frequently if specified in the applicable requirement or by the
Executive Secretary;

(b) In accordance with R307-415-6a(3), a means for
monitoring the compliance of the source with its emissions
limitations, standards, and work practices;

(c) A requirement that the compliancecertificationinclude
al of the following (provided that the identification of
applicable information may reference the permit or previous
reports, as applicable):

(i) The identification of each term or condition of the
permit that is the basis of the certification;

(ii) Theidentification of the methods or other means used
by the owner or operator for determining the compliance status
with each termand condition during the certification period, and
whether such methods or other means provide continuous or
intermittent data. Such methods and other means shall include,
at a minimum, the methods and means required under R307-
415-6a(3). If necessary, the owner or operator also shall
identify any other material information that must beincluded in
the certification to comply with section 113(c)(2) of the Act,

which prohibits knowingly making a false certification or
omitting materia information;

(ili) The status of compliance with the terms and
conditions of the permit for the period covered by the
certification, based on the method or means designated in (ii)
above. The certification shall identify each deviation and take
itinto account in the compliance certification. Thecertification
shall aso identify as possible exceptions to compliance any
periods during which compliance is required and in which an
excursion or exceedance as defined under 40 CFR Part 64
occurred; and

(iv) Such other factsasthe executive secretary may require
to determine the compliance status of the source;

(d) A requirement that all compliance certifications be
submitted to the EPA as well asto the Executive Secretary;

(e) Such additional requirements as may be specified
pursuant to Section 114(a)(3) of the Act, Enhanced Monitoring
and Compliance Certification, and Section 504(b) of the Act,
Monitoring and Analysis;

(6) Such other provisions as the Executive Secretary may
require.

R307-415-6d. Permit Content: General Permits.

(1) The Executive Secretary may, after notice and
opportunity for public participation provided under R307-415-
7i, issue a general permit covering numerous similar sources.
Any genera permit shall comply with all requirements
applicable to other operating permits and shall identify criteria
by which sources may qualify for the general permit. To
sources that qualify, the Executive Secretary shall grant the
conditionsand termsof thegeneral permit. Notwithstandingthe
permit shield, the source shall be subject to enforcement action
for operation without an operating permit if the source is later
determined not to qualify for the conditions and terms of the
general permit. General permits shall not beissued for Title IV
affected sources under the Acid Rain Program unless otherwise
provided in regulations promulgated under Title IV of the Act.

(2) Part 70 sourcesthat would qualify for ageneral permit
must apply to the Executive Secretary for coverage under the
terms of the general permit or must apply for an operating
permit consistent with R307-415-5athrough 5e. The Executive
Secretary may, in the general permit, provide for applications
which deviate from the requirements of R307-415-5a through
5e, provided that such applications meet the requirements of
Title V of the Act, and include al information necessary to
determine qualification for, and to assure compliance with, the
genera permit. Without repeating the public participation
proceduresrequired under R307-415-7i, the Executive Secretary
may grant a source's request for authorization to operate under
ageneral permit, but such agrant to aqualified source shall not
be afina permit action for purposes of judicial review.

R307-415-6e. Permit Content: Temporary Sour ces.

The owner or operator of a permitted source may
temporarily relocate the source for a period not to exceed that
alowed by R307-401-7. A permit modification is required to
relocate the source for a period longer than that allowed by
R307-401-7. No TitleV affected source may be permitted as
atemporary source. Permitsfor temporary sourcesshall include
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all of the following:

(1) Conditions that will assure compliance with all
applicable requirements at all authorized locations;

(2) Requirements that the owner or operator receive
approval to relocate under R307-401-7 before operating at the
new location;

(3) Conditions that assure compliance with al other
provisions of R307-415.

R307-415-6f. Permit Content: Permit Shield.

(1) Except as provided in R307-415, the Executive
Secretary shall include in each operating permit a permit shield
provision stating that compliance with the conditions of the
permit shall be deemed compliance with any applicable
requirements as of the date of permit issuance, provided that:

(8 Such applicable requirements are included and are
specifically identified in the permit; or

(b) The Executive Secretary, in acting on the permit
application or revision, determines in writing that other
requirements specifically identified are not applicable to the
source, and the permit includes the determination or a concise
summary thereof.

(2) An operating permit that does not expressly state that
apermit shield exists shall be presumed not to provide such a
shield.

(3) Nothing in this paragraph or in any operating permit
shall alter or affect any of the following:

(8 The emergency provisions of Section 19-1-202 and
Section 19-2-112, and the provisions of Section 303 of the Act,
Emergency Orders, including the authority of the Administrator
under that Section;

(b) The liability of an owner or operator of a source for
any violation of applicable requirements under Section 19-2-
107(2)(g) and Section 19-2-110 prior to or at the time of permit
issuance;

(c) Theapplicablerequirementsof the Acid Rain Program,
consistent with Section 408(a) of the Act;

(d) The ability of the Executive Secretary to obtain
information from a source under Section 19-2-120, and the
ability of EPA to obtain information from a source under
Section 114 of the Act, Inspection, Monitoring, and Entry.

R307-415-6g. Permit Content: Emergency Provision.

(1) Emergency. An "emergency" isany situation arising
from sudden and reasonably unforeseeable events beyond the
control of the source, including acts of God, which situation
requires immediate corrective action to restore normal
operation, and that causes the source to exceed a technology-
based emission limitation under the permit, due to unavoidable
increases in emissions attributable to the emergency. An
emergency shall not include noncomplianceto theextent caused
by improperly designed equipment, lack of preventative
maintenance, careless or improper operation, or operator error.

(2) Effect of an emergency. An emergency constitutes an
affirmativedefenseto an action brought for noncompliancewith
such technol ogy-based emission limitationsif the conditions of
(3) below are met.

(3) The affirmative defense of emergency shall be
demonstrated through properly signed, contemporaneous

operating logs, or other relevant evidence that:

(& An emergency occurred and that the permittee can
identify the causes of the emergency;

(b) The permitted facility was at the time being properly
operated;

(c) During the period of the emergency the permittee took
al reasonable steps to minimize levels of emissions that
exceeded the emission standards, or other requirements in the
permit; and

(d) The permittee submitted notice of theemergency tothe
Executive Secretary within two working days of the time when
emission limitationswere exceeded due to theemergency. This
notice fulfills the requirement of R307-415-6a(3)(c)(ii). This
notice must contain a description of the emergency, any steps
taken to mitigate emissions, and corrective actions taken.

(4) Inany enforcement proceeding, the permittee seeking
to establish the occurrence of an emergency has the burden of
proof.

(5) Thisprovisionisin additionto any emergency or upset
provision contained in any applicable requirement.

R307-415-7a. Permit Issuance: Action on Application.

(1) A permit, permit modification, or renewal may be
issued only if al of the following conditions have been met:

(8 The Executive Secretary has received a complete
application for apermit, permit modification, or permit renewal,
except that a complete application need not be received before
issuance of agenera permit;

(b) Except for modifications qualifying for minor permit
modification procedures under R307-415-7f(1)and (2), the
Executive Secretary has complied with the requirements for
public participation under R307-415-7i;

(c) The Executive Secretary has complied with the
requirements for notifying and responding to affected States
under R307-415-8(2);

(d) The conditions of the permit provide for compliance
with all applicable requirements and the requirements of R307-
415;

(e) EPA has received a copy of the proposed permit and
any notices required under R307-415-8(1) and (2), and has not
objected to issuance of the permit under R307-415-8(3) within
the time period specified therein.

(2) Except as provided under the initia transition plan
provided for under R307-415-5a(3) or under regulations
promulgated under TitleIV of the Act for the permitting of Title
1V affected sourcesunder the Acid Rain Program, the Executive
Secretary shall take final action on each permit application,
including a request for permit modification or renewal, within
18 months after receiving a complete application.

(3) The Executive Secretary shall promptly providenotice
to the applicant of whether the application is complete. Unless
the Executive Secretary requests additional information or
otherwise notifies the applicant of incompleteness within 60
days of receipt of an application, the application shall be
deemed complete. A completeness determination shall not be
required for minor permit modifications.

(4) The Executive Secretary shall provide astatement that
sets forth the lega and factua basis for the draft permit
conditions, including references to the applicable statutory or
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regulatory provisions. The Executive Secretary shall send this
statement to EPA and to any other person who requestsiit.

(5) Thesubmittal of acompleteapplication shall not affect
the requirement that any source have an approval order under
R307-401.

R307-415-7b. Permit Issuance: Requirement for a Permit.

(1) Except as provided in R307-415-7d and R307-415-
7f(1)(f)and 7f(2)(e), no Part 70 source may operate after the
time that it is required to submit a timely and complete
application, except in compliance with a permit issued under
theserules.

(2) Application shield. If a Part 70 source submits a
timely and compl ete application for permit issuance, including
for renewal, the source's failure to have an operating permit is
not aviolation of R307-415 until the Executive Secretary takes
final action on the permit application. This protection shall
ceaseto apply if, subsequent to the completeness determination
made pursuant to R307-415-7a(3), and as required by R307-
415-5a(2), theapplicant fail sto submit by the deadline specified
inwriting by the Executive Secretary any additional information
identified as being needed to process the application.

R307-415-7c. Permit Renewal and Expiration.

(1) Permits being renewed are subject to the same
procedural requirements, including those for public
participation, affected Stateand EPA review, that apply toinitial
permit issuance.

(2) Permit expiration terminates the source’s right to
operate unless a timely and complete renewal application has
been submitted consistent with R307-415-7b and R307-415-
5a(1)(c).

(3) If atimely and complete renewa application is
submitted consistent with R307-415-7b and R307-415-
5a(1)(c)and the Executive Secretary fails to issue or deny the
renewal permit beforetheend of theterm of the previouspermit,
then all of theterms and conditions of the permit, including the
permit shield, shall remain in effect until renewal or denial.

R307-415-7d. Permit Revision:
Require a Revision.
(1) Operational Flexibility.
(8) A Part 70 source may make changesthat contravene an
express permit term if all of the following conditions have been
met:

Changes That Do Not

(i) The source has obtained an approval order, or has met
the exemption reguirements under R307-402;

(ii) The change would not violate any applicable
requirements or contravene any federally enforcesble permit
terms and conditions for monitoring, including test methods,
recordkeeping, reporting, or compliance certification
requirements;

(iii) The changes are not modifications under any
provision of Title | of the Act; and the changes do not exceed
the emissions allowable under the permit, whether expressed
therein as arate of emissions or in terms of total emissions.

(iv) For each such change, the source shall providewritten
notice to the Executive Secretary and send a copy of the notice
to EPA at least seven days before implementing the proposed

change. The seven-day requirement may be waived by the
Executive Secretary in the case of an emergency. The written
notification shall include a brief description of the change
within the permitted facility, the date on which the change will
occur, any change in emissions, and any permit term or
condition that is no longer applicable as aresult of the change.
The permit shield shall not apply to these changes. The source,
the EPA, and the Executive Secretary shall attach each such
notice to their copy of the relevant permit.

(b) Emission trading under the State |mplementation Plan.
Permitted sources may trade increases and decreases in
emissions in the permitted facility, where the State
Implementation Plan provides for such emissions trades,
without requiring a permit revision provided the change is not
a modification under any provision of Title | of the Act, the
change does not exceed the emissions allowable under the
permit, and the source notifies the Executive Secretary and the
EPA at |east seven daysin advance of thetrade. Thisprovision
is available in those cases where the permit does not already
provide for such emissions trading.

(i) The written notification required above shall include
such information as may be required by the provision in the
State Implementation Plan authorizing the emissions trade,
including at a minimum, when the proposed change will occur,
adescription of each such change, any changein emissions, the
permit requirements with which the source will comply using
the emissions trading provisions of the State Implementation
Plan, and the pollutants emitted subject to the emissions trade.
The notice shall also refer to the provisions with which the
source will comply in the State Implementation Plan and that
provide for the emissions trade.

(if) The permit shield shall not extend to any change made
under thisparagraph. Compliancewith thepermit requirements
that the source will meet using the emissions trade shall be
determined according to requirements of the State
Implementation Plan authorizing the emissions trade.

(o) If a permit applicant requests it, the Executive
Secretary shall issue permits that contain termsand conditions,
including al terms required under R307-415-6a and 6¢ to
determine compliance, allowing for the trading of emissions
increases and decreases in the permitted facility solely for the
purpose of complying with a federally-enforceable emissions
cap that is established in the permit independent of otherwise
applicable requirements. Such changes in emissions shall not
be allowed if the change is amadification under any provision
of Title| of the Act or the change would exceed the emissions
allowable under the permit. The permit applicant shall include
in its application proposed replicable procedures and permit
terms that ensure the emissions trades are quantifiable and
enforceable. The Executive Secretary shall not include in the
emissions trading provisions any emissions units for which
emissions are not quantifiable or for which there are no
replicable procedures to enforce the emissions trades. The
permit shall aso require compliance with all applicable
requirements, and shal require the source to notify the
Executive Secretary and the EPA in writing at least seven days
before making the emission trade.

(i) The written notification shall state when the change
will occur and shall describe the changesin emissions that will
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result and how these increases and decreases in emissions will
comply with the terms and conditions of the permit.

(if) The permit shield shall extend to terms and conditions
that allow such increases and decreases in emissions.

(2) Off-permit changes. A Part 70 source may make
changes that are not addressed or prohibited by the permit
without apermit revision, unlesssuch changesare subject to any
requirements under Title IV of the Act or are modifications
under any provision of Title| of the Act.

(8 Each such change shall meet all applicable
requirements and shall not violate any existing permit term or
condition.

(b) Sourcesmust provide contemporaneouswritten notice
to the Executive Secretary and EPA of each such change, except
for changes that qualify as insignificant under R307-415-5e.
Such written notice shall describe each such change, including
the date, any change in emissions, pollutants emitted, and any
applicable requirements that would apply as a result of the
change.

(c) Thechange shall not qualify for the permit shield.

(d) The permittee shall keep arecord describing changes
made at the source that result in emissions of a regulated air
pollutant subject to an applicablerequirement, but not otherwise
regulated under the permit, and the emissions resulting from
those changes.

(e) Theoff-permit provisionsdo not affect the requirement
for a source to obtain an approval order under R307-401.

R307-415-7e.
Amendments.

(1) An "administrative permit amendment"” is a permit
revision that:

(8) Correctstypographical errors;

(b) Identifies a change in the name, address, or phone
number of any person identified in the permit, or provides a
similar minor administrative change at the source;

(c) Reguiresmore frequent monitoring or reporting by the
permittee;

(d) Allows for a change in ownership or operational
control of a source where the Executive Secretary determines
that no other change in the permit is necessary, provided that a
written agreement containing a specific date for transfer of
permit responsibility, coverage, and liability between thecurrent
and new permittee has been submitted to the Executive
Secretary,;

(e) Incorporatesinto the operating permit therequirements
from an approval order issued under R307-401, provided that
the proceduresfor issuing the approval order were substantially
equivalent to the permit issuance or modification procedures of
R307-415-7a through 7i and R307-415-8, and compliance
requirements are substantially equivalent to those contained in
R307-415-6athrough 6g;

(2) Administrative permit amendmentsfor purposesof the
acid rain portion of the permit shall be governed by regulations
promulgated under Title IV of the Act.

(3) Administrative permit amendment procedures. An
administrative permit anendment may bemade by the Executive
Secretary consistent with the following:

(8 The Executive Secretary shall take no more than 60

Permit Revision: Administrative

days from receipt of a request for an administrative permit
amendment to take fina action on such reguest, and may
incorporate such changeswithout providing noticeto thepublic
or affected States provided that the Executive Secretary
designates any such permit revisions as having been made
pursuant to this paragraph. The Executive Secretary shall take
fina action on a request for a change in ownership or
operational control of a source under (1)(d) above within 30
days of receipt of arequest.

(b) The Executive Secretary shall submit a copy of the
revised permit to EPA.

(c) The source may implement the changes addressed in
therequest for an administrative amendment immediately upon
submittal of the request.

(4) TheExecutive Secretary shall, upontaking final action
granting a request for an administrative permit amendment,
allow coverage by the permit shield for administrative permit
amendments made pursuant to (1)(e) above which meet the
relevant requirements of R307-415-6a through 6g, 7 and 8 for
significant permit modifications.

R307-415-7f. Permit Revision: M odification.

The permit modification procedures described in R307-
415-7f shall not affect the requirement that a source obtain an
approval order under R307-401 before constructing or
modifying asourceof air pollution. A modification not subject
to the requirements of R307-401 shall not require an approval
order in addition to the permit modification as described in this
section. A permit modification is any revision to an operating
permit that cannot be accomplished under the program’'s
provisions for administrative permit amendments under R307-
415-7e. Any permit modification for purposes of the acid rain
portion of the permit shal be governed by regulations
promulgated under Title IV of the Act.

(1) Minor permit modification procedures.

(&) Criteria. Minor permit modification procedures may
be used only for those permit modifications that:

(i) Donot violate any applicable requirement or requirean
approval order under R307-401;

(ii) Do not involve significant changes to existing
monitoring, reporting, or recordkeeping requirements in the
permit;

(iii) Donot requireor changeacase-by-casedetermination
of an emission limitation or other standard, or a source-specific
determination for temporary sources of ambient impacts, or a
visibility or increment analysis;

(iv) Do not seek to establish or change a permit term or
condition for which there is no corresponding underlying
applicablerequirement and that the source hasassumed to avoid
an appli cable requirement to which the source would otherwise
be subject. Such term or condition would include a federally
enforceable emissions cap assumed to avoid classification asa
modification under any provision of Title | or an alternative
emissions limit approved pursuant to regulations promul gated
under Section 112(i)(5) of the Act, Early Reduction; and

(v) Arenot modifications under any provision of Titlel of
the Act.

(b) Notwithstanding (1)(a)above and (2)(a) below, minor
permit modification procedures may be used for permit
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modifications involving the use of economic incentives,
marketable permits, emissions trading, and other similar
approaches, to the extent that such minor permit modification
procedures are explicitly provided for in the State
Implementation Plan or an applicable requirement.

(c) Application. An application requesting the use of
minor permit modification procedures shall meet the
requirements of R307-415-5c and shall include al of the
following:

(i) A description of the change, the emissions resulting
from the change, and any new applicable requirementsthat will
apply if the change occurs,

(if) The source's suggested draft permit;

(iii) Certification by aresponsible official, consistent with
R307-415-5d, that the proposed modification meetsthe criteria
for use of minor permit modification procedures and a request
that such procedures be used;

(iv) Completed formsfor the Executive Secretary to useto
notify EPA and affected States as required under R307-415-8.

(d) EPA and affected State notification. Within five
working days of receipt of a complete permit modification
application, the Executive Secretary shall notify EPA and
affected States of the requested permit modification. The
Executive Secretary promptly shall send any notice required
under R307-415-8(2)(b) to EPA.

(e) Timetableforissuance. The Executive Secretary may
not issue a final permit modification until after EPA’s 45-day
review period or until EPA has notified the Executive Secretary
that EPA will not object to issuance of the permit modification,
whichever isfirst. Within 90 days of the Executive Secretary’s
receipt of an application under minor permit modification
procedures or 15 days after the end of EPA’s 45-day review
period under R307-415-8(3), whichever is later, the Executive
Secretary shall:

(i) Issuethe permit modification as proposed;

(ii) Deny the permit modification application;

(iii) Determine that the requested modification does not
meet the minor permit modification criteria and should be
reviewed under the significant modification procedures; or

(iv) Revisethe draft permit modification and transmit to
EPA the new proposed permit modification as required by
R307-415-8(1).

(f) Source's ability to make change. A Part 70 source may
make the change proposed in its minor permit modification
application immediately after it files such application if the
source has received an approval order under R307-401 or has
met the approval order exemption requirements under R307-
413-1 through 6. After the source makesthe change allowed by
the preceding sentence, and until the Executive Secretary takes
any of the actions specified in (1)(e)(i) through (iii) above, the
source must comply with both the applicable requirements
governing the change and the proposed permit terms and
conditions. During thistime period, the source need not comply
with theexisting permit terms and conditionsit seeksto modify.
However, if the source failsto comply with its proposed permit
termsand conditions during thistime period, the existing permit
termsand conditionsit seeksto modify may be enforced against
it.

(9) Permit shield. The permit shield under R307-415-6f

shall not extend to minor permit modifications.

(2) Group processing of minor permit modifications.
Consistent with this paragraph, the Executive Secretary may
modify the procedure outlined in (1) aboveto process groups of
a source’s applications for certain modifications eligible for
minor permit modification processing.

(a) Criteria. Group processing of modifications may be
used only for those permit modifications:

(i) That meet the criteria for minor permit modification
procedures under (1)(a) above; and

(if) That collectively are below the following threshold
level: 10 percent of the emissions allowed by the permit for the
emissions unit for which the change is requested, 20 percent of
the applicabledefinition of major sourcein R307-415-3, or five
tons per year, whichever isleast.

(b) Application. An application requesting the use of
group processing procedures shall meet the requirements of
R307-415-5¢ and shall include the following:

(i) A description of the change, the emissions resulting
from the change, and any new applicable requirementsthat will
apply if the change occurs.

(ii) The source's suggested draft permit.

(iii) Certification by aresponsibleofficial, consistent with
R307-415-5d, that the proposed modification meetsthe criteria
for use of group processing procedures and a request that such
procedures be used.

(iv) A list of the source's other pending applications
awaiting group processing, and a determination of whether the
requested modification, aggregated with these other
applications, equals or exceeds the threshold set under R307-
415-7¢(2)(a)(ii).

(v) Certification, consistent with R307-415-5d, that the
source has notified EPA of the proposed modification. Such
notification need only contain a brief description of the
requested modification.

(vi) Completed formsfor the Executive Secretary to useto
notify EPA and affected States as required under R307-415-8.

(c) EPA and affected State notification. On a quarterly
basis or within five business days of receipt of an application
demonstrating that the aggregate of a source’s pending
applications equals or exceeds the threshold level set under
(2)(a)(ii) above, whichever is earlier, the Executive Secretary
shall notify EPA and affected States of the requested permit
modifications. The Executive Secretary shall send any notice
required under R307-415-8(2)(b)to EPA.

(d) Timetablefor issuance. Theprovisionsof (1)(e) above
shall apply to modifications eligible for group processing,
except that the Executive Secretary shall take one of the actions
specified in (1)(e)(i) through (iv) above within 180 days of
receipt of the application or 15 days after the end of EPA’s 45-
day review period under R307-415-8(3), whichever islater.

(e) Source’s ability to make change. The provisions of
(2)(f) above shall apply to modifications eligible for group
processing.

(f) Permit shield. Theprovisionsof (1)(g) aboveshall aso
apply to modifications eligible for group processing.

(3) Significant modification procedures.

(@) Criteria. Significant modification procedures shall be
used for applications requesting permit modifications that do
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not qualify as minor permit modifications or as administrative
amendments. Every significant change in existing monitoring
permit terms or conditions and every rel axation of reporting or
recordkeeping permit terms or conditions shall be considered
significant. Nothing herein shall be construed to preclude the
permittee from making changes consistent with R307-415 that
would render existing permit compliance terms and conditions
irrelevant.

(b) Significant permit modifications shall meet all
requirements of R307-415, including those for applications,
public participation, review by affected States, and review by
EPA, asthey apply to permit issuance and permit renewal. The
Executive Secretary shall complete review on the majority of
significant permit modificationswithin ninemonthsafter recei pt
of acomplete application.

R307-415-7g. Permit Revision: Reopening for Cause.

(1) Eachissued permit shall include provisions specifying
the conditions under which the permit will be reopened prior to
the expiration of the permit. A permit shall be reopened and
revised under any of the following circumstances:

(8 New applicable requirements become applicable to a
major Part 70 source with a remaining permit term of three or
more years. Such areopening shall be completed not later than
18 monthsafter promul gation of the applicablerequirement. No
such reopening is required if the effective date of the
requirement is later than the date on which the permit is due to
expire, unless the terms and conditions of the permit have been
extended pursuant to R307-415-7¢(3).

(b) Additional requirements, including excess emissions
requirements, become applicableto an Title 1V affected source
under the Acid Rain Program. Upon approval by EPA, excess
emissions offset plans shall be deemed to be incorporated into
the permit.

(c) The Executive Secretary or EPA determines that the
permit contains amaterial mistake or that inaccurate statements
weremadein establishing theemissionsstandardsor other terms
or conditions of the permit.

(d) EPA or the Executive Secretary determines that the
permit must be revised or revoked to assure compliancewith the
applicable requirements.

() Additiona applicable requirements are to become
effective beforetherenewal date of thepermit and arein conflict
with existing permit conditions.

(2) Proceedingsto reopen and issue a permit shall follow
the same procedures asapply toinitial permit issuance and shall
affect only those parts of the permit for which cause to reopen
exists. Such reopening shall be made as expeditioudy as
practicable.

(3) Reopenings under (1) above shall not be initiated
before a notice of such intent is provided to the Part 70 source
by the Executive Secretary at least 30 days in advance of the
date that the permit isto be reopened, except that the Executive
Secretary may provide a shorter time period in the case of an
emergency.

R307-415-7h. Permit Revision: Reopenings for Cause by
EPA.
The Executive Secretary shall, within 90 days after receipt

of notification that EPA finds that cause exists to terminate,
modify or revoke and reissue a permit, forward to EPA a
proposed determination of termination, modification, or
revocation and reissuance, as appropriate. The Executive
Secretary may request a 90-day extension if a new or revised
permit application is necessary or if the Executive Secretary
determines that the permittee must submit additional
information.

R307-415-7i. Public Participation.

The Executive Secretary shall provide for public notice,
comment and an opportunity for a hearing on initial permit
issuance, significant modifications, reopenings for cause, and
renewals, including the following procedures:

(1) Notice shall be given: by publication in a newspaper
of general circulation in the areawhere the sourceislocated; to
persons on amailing list devel oped by the Executive Secretary,
including those who request in writing to be on thelist; and by
other means if necessary to assure adeguate notice to the
affected public.

(2) The notice shall identify the Part 70 source; the name
and address of the permittee; the name and address of the
Executive Secretary; the activity or activities involved in the
permit action; the emissions change involved in any permit
modification; the name, address, and telephone number of a
person from whom interested persons may obtain additional
information, including copies of the permit draft, the
application, all relevant supporting materias, including any
compliance plan or compliance and monitoring certification,
and all other materials available to the Executive Secretary that
are relevant to the permit decision; a brief description of the
comment procedures; and thetime and place of any hearing that
may be held, including a statement of procedures to request a
hearing, unless a hearing has already been scheduled.

(3) TheExecutive Secretary shall provide such notice and
opportunity for participation by affected States as is provided
for by R307-415-8.

(4) Timing. The Executive Secretary shall provideat least
30 days for public comment and shall give notice of any public
hearing at least 30 daysin advance of the hearing.

(5) The Executive Secretary shall keep a record of the
commenters and also of the issues raised during the public
participation process, and such records shall be availableto the
public and to EPA.

R307-415-8. Permit Review by EPA and Affected States.

(1) Transmission of information to EPA.

(8 The Executive Secretary shall provide to EPA a copy
of each permit application, including any application for permit
modification, each proposed permit, and each final operating
permit, unlessthe Administrator haswaived thisrequirement for
a category of sources, including any class, type, or size within
such category. The applicant may be required by the Executive
Secretary to provide acopy of the permit application, including
the compliance plan, directly to EPA. Upon agreement with
EPA, the Executive Secretary may submit to EPA a permit
application summary form and any relevant portion of the
permit application and compliance plan, in place of the
compl ete permit application and complianceplan. Totheextent
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practicable, the preceding information shall be provided in
computer-readable format compatible with EPA’s national
database management system.

(b) The Executive Secretary shall keep for five yearssuch
records and submit to EPA such information as EPA may
reasonably require to ascertain whether the Operating Permit
Program complies with the requirements of the Act or of 40
CFR Part 70.

(2) Review by affected States.

(8) The Executive Secretary shall give notice of each draft
permit to any affected State on or before the time that the
Executive Secretary provides this notice to the public under
R307-415-7i, except to the extent R307-415-7f(1) or (2)
requiresthetiming to be different, unlessthe Administrator has
waived thisrequirement for acategory of sources, including any
class, type, or size within such category.

(b) The Executive Secretary, as part of the submittal of the
proposed permit to EPA, or as soon as possible after the
submittal for minor permit modification procedures allowed
under R307-415-7f(1) or (2), shall notify EPA and any affected
State in writing of any refusal by the Executive Secretary to
accept all recommendations for the proposed permit that the
affected State submitted during the public or affected State
review period. The notice shal include the Executive
Secretary’sreasonsfor not accepting any such recommendation.
The Executive Secretary is not required to accept
recommendationsthat are not based on applicable requirements
or the requirements of R307-415.

(3) EPA objection. If EPA objects to the issuance of a
permit in writing within 45 days of receipt of the proposed
permit and all necessary supporting information, then the
Executive Secretary shall not issue the permit. If the Executive
Secretary fails, within 90 days after the date of an objection by
EPA, to revise and submit a proposed permit in response to the
objection, EPA may issue or deny the permit in accordancewith
the requirements of the Federal program promulgated under
TitleV of the Act.

(4) Public petitions to EPA. If EPA does not object in
writing under R307-415-8(3), any person may petition EPA
under the provisions of 40 CFR 70.8(d) within 60 days after the
expiration of EPA’s 45-day review period to make such
objection. If EPA objectsto the permit asaresult of a petition,
the Executive Secretary shall not issue the permit until EPA’s
objection has been resolved, except that a petition for review
does not stay the effectiveness of a permit or itsrequirementsif
the permit wasissued after the end of the 45-day review period
and prior to an EPA objection. If the Executive Secretary has
issued a permit prior to receipt of an EPA objection under this
paragraph, EPA may modify, terminate, or revoke such permit,
consistent with the procedures in 40 CFR 70.7(g) except in
unusual circumstances, and the Executive Secretary may
thereafter issue only a revised permit that satisfies EPA’s
objection. Inany case, the sourcewill not bein violation of the
requirement to have submitted a timely and complete
application.

(5) Prohibition on default issuance. The Executive
Secretary shall not issuean operating permit, including apermit
renewal or modification, until affected Statesand EPA have had
an opportunity to review the proposed permit as required under

this Section.

R307-415-9. Feesfor Operating Permits.

(1) Définitions. The following definitions apply only to
R307-415-9.

(& "Allowable emissions' are emissions based on the
potential to emit stated by the Executive Secretary in an
approval order, the State Implementation Plan or an operating
permit.

(b) "Chargesble pollutant” means any "regulated air
pollutant” except the following:

(i) carbon monoxide;

(if) any pollutant that is a regulated air pollutant solely
because it is a Class | or Il substance subject to a standard
promulgated or established by Title V1 of the Act, Stratospheric
Ozone Protection;

(ili) any pollutant that is a regulated air pollutant solely
because it is subject to a standard or regulation under Section
112(r) of the Act, Prevention of Accidental Releases.

(2) Applicability. Asauthorized by Section 19-2-109.1,
all Part 70 sources must pay an annual fee, based on annual
emissions of all chargeable pollutants.

(& Any TitlelV affected source that has been designated
as a "Phase | Unit" in a substitution plan approved by the
Administrator under 40 CFR Section 72.41 shall be exempted
from the reguirement to pay an emission fee from January 1,
1995 to December 31, 1999.

(3) Caculation of Annua Emission Fee for a Part 70
Source.

(8) Theemission feeshall be calculated for all chargeable
pollutants emitted from a Part 70 source, even if only one unit
or one chargeable pollutant triggers the applicability of R307-
415 to the source.

(i) Fugitive emissions and fugitive dust shall be counted
when determining the emission fee for a Part 70 source.

(ii) An emission fee shall not be charged for emissions of
any amount of a chargeable pollutant if the emissions are
dready accounted for within the emissions of another
chargeable pollutant.

(iii) An emission fee shall not be charged for emissions of
any one chargeable pollutant from any one Part 70 source in
excess of 4,000 tons per year.

(iv) Emissions resulting directly from an internal
combustion engine for transportation purposes or from a non-
road vehicle shall not be counted when calculating chargeable
emissions for a Part 70 source.

(b) The emission fee for an existing source prior to the
issuance of an operating permit, shall be based on the most
recent emission inventory available unless a Part 70 source
elected, prior to July 1, 1992, to base the fee for one or more
pollutants on alowable emissions established in an approval
order or the State Implementation Plan.

(c) The emission fee after the issuance or renewa of an
operating permit shall be based on the most recent emission
inventory available unless a Part 70 source elects, prior to the
issuance or renewal of the permit, to base the fee for one or
morechargeabl e pollutantson all owableemissionsfor theentire
term of the permit.

(d) When a new Part 70 source begins operating, it shall
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pay an emission fee for that fiscal year, prorated from the date
the source begins operating. The emission fee for anew Part 70
source shall be based on allowable emissions until that source
has been in operation for afull calendar year, and has submitted
an inventory of actual emissions.

(e) When aPart 70 source ceasesoperation, isredesignated
as a non-Part 70 source, or is otherwise exempted from the
emission fee requirements, the emission fee shall be prorated to
the date that the source ceased operation or was reclassified. If
the Part 70 source has already paid an emission fee that is
greater than the prorated fee, the balance will be credited to the
source's account, but will not be refunded. When that Part 70
source resumes operation or again becomes subject to the
emission fee requirements, it shall pay an emission fee for that
fiscal year prorated from the date the source resumed operation
or was reclassified. The fee shall be based on the emission
inventory during the last full year of operation for that Part 70
source minus any credit in the source’s account.

(i) The emission fee for aPart 70 source that has resumed
operation shall continue to be based on actual emissions
reported for the last full calendar year of operation before the
shutdown until that source has been in operation for a full
calendar year and has submitted an updated inventory of actual
emissions.

(i) If aPart 70 source has chosen to base the emission fee
on alowable emissions, then the prorated fee or credit shall be
calculated using alowable emissions.

(iii) Temporary shut downs of less than three months, or
other normal shut downs due to seasonal work or regularly
scheduled maintenance shall not qualify for an emission fee
credit.

(f) Modifications. The method for cal cul ating the emission
fee for a source shall not be affected by modifications at that
source, unless the source demonstrates to the Executive
Secretary that another method for calculating chargeable
emissions is more representative of operations after the
modification has been made.

(9) The Executive Secretary may presume that potential
emissions of any chargeable pollutant for the source are
equivalent to the actua emissions for the source if recent
inventory data are not available.

(4) Caollection of Fees.

(8) The emission feeis due on October 1 of each calendar
year or 45 days after the source has received notice of the
amount of the fee, whichever islater.

(b) The Executive Secretary may require any person who
fails to pay the annual emission fee by the due date to pay
interest on the fee and a penalty under 19-2-109.1(7)(a).

(c) A person may contest an emission fee assessment, or
associated penalty, under 19-2-109.1(8).

R307-415-10. Administrative Proceduresand Appeals.

(1) Designation of proceedingsasformal or informal. The
following proceedings and actions are designated to be
conducted either formally or informally in accordance with the
applicable provisions of Administrative Procedures Act, Title
63, Chapter 46b.

(a) Calculation and assessment of annual emission fees
shall be processed informally using the proceduresidentified in

R307-415-9.

(b) Permit issuance, modification, revocation, reissuance
and renewal shall be processed informally using the procedures
identified in R307-415-2 through R307-415-8.

(c) Apped of apermit denial or afinal permit, asthat term
is defined in R307-415-3, shall be conducted formally in
accordance with Sections 63-46b-6 through 63-46b-13.

(d) A formal adjudicative proceeding may be converted to
an informal proceeding or an informal adjudicative proceeding
may be converted to a formal proceeding in accordance with
Subsection 63-46b-4(3).

(2) Appesls.

(a) Theapplicant, or any person meeting the requirements
of Section 63-46b-9, may appeal afinal permit or permit denial
by submitting to the Executive Secretary within 30 days of final
permit issuance or denial:

(i) a Request for Agency Action in accordance with
Section 63-46b-3, and,

(if) where the person appealing a fina permit is not the
applicant, aPetition to Intervenein accordance with Section 63-
46b-9.

(b) Where appeal of afina permit is based solely on
grounds arising after the 30-day deadline for filing an appeal,
such requests may be filed no later than 30 days after the new
grounds arise.

(3) Judicia Review.

(a) After exhaustion of administrativeprocedures, judicial
review of final agency action shal be in accordance with
Sections 63-46b-14 through 63-46b-18, except as provided in
(b) below.

(b) Judicial review of the Executive Secretary’s failure to
act on any operating permit application or renewal shall bein
accordance with Section 19-2-109.1(11).

KEY: air pollution, environmental protection, operating
permit*, emission fee*

April 6, 2000

Notice of Continuation March 1, 1999

19-2-109.1
19-2-104
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R309. Environmental Quality, Drinking Water.
R309-302. Required Certification Rules for Backflow
Techniciansin the State of Utah.

R309-302-1. Objectives.

Thesecertification rulesareestablishedin order to promote
the use of trained, experienced professional personnel in
protecting the public’s health.

To establish standards for training, examining, and
certification of those personnel involved with cross connection
control programadministration, testing, mai ntenance, and repair
of backflow prevention assemblies, and the instruction of
Backflow Technicians.

R309-302-2. Authority.
The Backflow Technician certification program is
authorized by Utah Code Annotated, Section 26-12-5(4)(a).

R309-302-3. Extent of Coverage.

These rules shall apply to all personnel who will be:

a directly involved with theadministration or enforcement
of any cross connection control program being administered by
adrinking water system;

b. testing, maintaining and/or repairing any backflow
prevention assembly;

c. instructors within the certification program, regardless
of institution or program.

R309-302-4. Definitions.

Cross Connection Control Subcommittee - meansthe duly
constituted advisory subcommittee appointed by the Safe
Drinking Water Committee to advise the Safe Drinking Water
Committee on Backflow Technician Certification and the Cross
Connection Control Program of Utah. The Subcommittee will
review the qualifications of applicants and make
recommendations to the Safe Drinking Water Committee for
certification of those individuals.

Bureau of Drinking Water/Sanitation - means that Bureau
withinthe Department of Heal th which regul atespublic drinking
water systems.

Cross Connection Control Program - means the program
administered by the public water system in which cross
connections are either eliminated or controlled.

Executive Secretary - meansthe Executive Secretary to the
Utah Safe Drinking Water Committee.

Class - means the level of certification of Backflow
Prevention Technician (Class|, Il and I11).

Public Drinking Water Supply - means a system, either
publicly or privately owned, providing water for human
consumption and other domestic uses which has at least 15
service connections, or regularly servesan average of at least 25
individuals daily for at least 60 days out of the year.

Renewal Course- meansacourse of instruction, approved
by the Subcommittee, which is a prerequisite to the renewal of
a Backflow Technician’s Certificate.

Secretary to the Subcommittee - means that individual
appointed by the Executive Secretary to conduct the business of
the Subcommittee.

Utah Safe Drinking Water Committee - means the duly
constituted Committee appointed by the Governor, and

responsible for the promulgation, interpretation and
enforcement of public drinking water regulations within Utah.

R309-302-5. General Policies.

5.1 Certification Application: Any individual may apply
for certification.

5.2 Certification Classes: The classes of certificates will
be: Classl, Class|l, and Class 1.

5.2.1 Class| - Backflow Technician: This certificate will
be issued to those individuals who are directly involved in
administering a cross connection control program, who have
demonstrated their knowledge and ability by passing the
certification examination.

These individuals may NOT test, maintain or repair any
backflow prevention assembly for record (except to insure
proper testing techniques are being utilized within their
jurisdiction).

Theseindividual smay conduct plan/designreviews, hazard
assessment investigations, complianceinspections, and enforce
local laws, codes, (including the Utah Plumbing Code as it
applies to cross connection control and backflow prevention),
rulesand regulations and policieswithin their jurisdictions, and
offer technical assistance as needed.

5.2.2 ClasslI - Backflow Technician: Thiscertificatewill
be issued to those individuals who meet the criteriafor Class |
and in addition having proven qualified and competent to test,
maintain, and/or repair (see Section 5.3.3) backflow prevention
assemblies (commercially aswell aswithintheir jurisdiction) by
passing the practical examination.

5.2.3 ClassllI - Backflow Technician: Thiscertificatewill
be issued to those individuals who meet the criteriafor Class||
and in addition have proven qualified and competent to instruct
approved Backflow Technician Certification classes by
participating in and passing an approved "Train The Trainers'
course,

5.3 Certification Requirements: Thoseindividual sseeking
certification as a Backflow Technician must participate in an
approved Technician’s course of instruction and pass the
examination required per class of certification.

53.1 All individuas who hold a valid Backflow
Technician's license issued prior to theinitiation of these rules
will beissued aClass | - Backflow Technician certificate.

5.3.2 All individuas who instruct Backflow Technician
training courses must hold a current Class Il - Backflow
Technician certificate.

5.3.3 The issuance of a Backflow Technician certificate
(Classl|, 11 or 111) does NOT authorize that individual to install
or replace any backflow prevention assembly. Theinstallation
replacement or repair of assemblies must be made by alicensed
Journeyman Plumber (Title 58, Chapter 54, Utah Code
Annotated), except when the Backflow Technician is an agent
of the assembly owner.

R309-302-6. Examinations.

6.1 Exam Issuance: The examination recognized by the
Subcommittee for certification will be issued through the
Bureau of Drinking Water/Sanitation for both initia
certification and renewal sto those certified instructorsteaching
a course approved by the Cross Connection Control
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Subcommittee.

If an individua fails an examination, he may file another
application for reexamination on the next available test date.

6.1.1 Examinations (both written and practical) that are
used to determine competency and ability will be approved by
the Cross Connection Control Subcommittee prior to being
issued.

6.1.2 Ora examinations may be administered, with
approval fromthe Cross Connection Control Subcommittee, on
a case-by-case basis.

6.2 Exam Scoring: Class I, Class Il and Class Il
Technician’s must successfully complete awritten exam with a
score of 70% or higher. Class Il Technician’s must also
successfully demonstrate competence and ability inthepractical
examination, for the testing of the Pressure Atmospheric
V acuum Breaker, Double Check Vave Assembly, and Reduced
Pressure Zone Principal Backflow Prevention Assemblies.

6.2.1 The practical examination will be conducted by a
minimum of two Class |1l Technicians.

6.2.2 Each candidate must demonstrate competence and
will beevaluated by all proctorsand assessed apassor fail grade
in each of the following aress.

1) Properly identify backflow assembly

2) Properly identify test equipment needed

3) Properly connect test equipment

4) Test assembly

5) ldentify inaccuracies

6) Properly diagnose assembly problems

7) Properly record test results

The candidate must receive a pass grade from each proctor
inall areaslisted abovefor each assembly tested in order to pass
the practical examination.

6.2.3 Anindividua may apply for reexamination of either
portion of the examination a maximum of two times. After a
third failing grade, theindividual must register for and compl ete
another technician’s course prior to the reexamination.

6.3 Classlll Exam: ClasslIl Techniciansmust participate
in, and pass, a"trainthetrainers' course, approved by the Cross
Connection Control Subcommittee, in addition to the successful
completion of the Class Il Technician’s certification course.

R309-302-7. Certificates.

7.1 Certificatelssuance: For acertificateto beissued, the
individual must complete a Technician's training course and
passwith aminimum scoreof 70% thewritten examination. For
Class Il and Il certificates, passing marks on the practical
portion of the examination will also be required.

7.2 Certificate Renewal: The Backflow Technician's
certificatewill expire December 31, three years from the year of
issuance.

Backflow Technician certificates will be issued by the
Subcommittee’'s Secretary, by del egated authority from the Safe
Drinking Water Committee.

7.2.1 The Backflow Technician's certificate may be
renewed up to six months in advance of the expiration date.

7.2.2 Torenew a Technician’s certificate, the Technician
must register and participate in a backflow prevention renewal
course, and pass the renewal examination (minimum score of
70%) which will include a practical portion for Class |1 and 111

Certification.

7.2.3 To renew a Technician certificate that was issued
prior to December 31, 1989, the Technician must register and
attend a one day renewal course and pass a renewal written
exam (minimum 70%) only. (There will not be a practical
portion included in the renewal courses until 1992.)

7.2.4 Should the applicant fail the renewal written
examination (minimum score of 70%), renewal of that existing
license will not be allowed until apassing scoreisobtained. If
the applicant fails to pass the test after three attempts, the
applicant will be required to participate in an approved
Backflow Technician’s course before retaking the written and
practical examinations. (Class| Technicians would only need
to pass the written examination.)

7.3 Certification Revocation: The Subcommittee's
Secretary is authorized to suspend or revoke a Backflow
Technician's certification upon recommendation of the
Subcommitteeif, following ahearing of the Subcommittee, itis
found that:

a Thereisevidence that a disregard of public health and
safety has occurred.

b. Thereisevidencethat aviolation of the Plumber’s Law
(Title 58 Chapter 54), that prohibitsinstallation or replacement
of assemblies, has occurred.

c. There is evidence that a misrepresentation or
falsification of figures or reports concerning backflow
prevention assembly or test results has occurred.

d. There is evidence that a failure to notify the proper
authoritiesof afailing backflow prevention assembly withinfive
days has occurred.

e. There is evidence that a failure to notify the proper
authorities of abackflow incident for which the technician had
personal knowledge has occurred.

f. Thereisevidence that a change of the design, material
or operational characteristicsof abackflow prevention assembly
has occurred.

7.3.1 Suspension or revocation of a Technician's
certificate will be in writing and will state the reasons for such
actions and available appeal procedures. Disastersor "Acts of
God", which could not be reasonably anticipated or prevented,
will not be grounds for suspension or revocation actions.

7.4 Appea Procedures. Any individual who receives a
notice of suspension or revocation may, within 30 days of
receipt, make a written request for an appeal to the Executive
Secretary of the Safe Drinking Water Committee for a hearing
before that Committee. The Committee shall follow the
procedures for such a hearing as set forth in the Utah State
Code.

R309-302-8. Feses.

8.1 Fees. Thefees for certification will be submitted in
accordance with Section 63-38-3.

All feeswill be deposited in aspecial account to defray the
costs of administering the Cross Connection Control and
Certification programs.

8.2 Renewa Fees. The renewal fee for al classes of
Technicians will be in accordance with Section 63-38-3.

8.3 All feeswill bedepositedin aspecial account to defray
the cost of the program.
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8.4 All fees are non-refundable.

R309-302-9. Training.

9.1 Training: Minimum training course curriculum,
written tests and performance tests will be established by the
Subcommittee and implemented by the Secretary of the
Subcommittee for both the Technicians course and the renewal
short course.

9.1.1 The length of the renewal course shall not exceed
two days including the renewal examination (both written and
"hands on").

R309-302-10. Cross Connection Control Subcommittee.

10.1 Appointment of Members: A Cross Connection
Control Subcommittee will be appointed by the Safe Drinking
Water Committee from nominations made by cooperating
agencies.

10.2 Responsibility: The Subcommittee is charged with
the responsibility of conducting all work necessary to promote
thecrossconnection programaswel| asrecommending qualified
individualsfor certification, and overseeing the maintenance of
necessary records.

10.3 Representative Agencies. The Subcommittee shall
consist of five members:

1. One member (nominated by the League of Cities and
Towns) shall represent acommunity drinking water supply.

2. One member (nominated by the Utah Pipes Trades
Education Program) shall represent the plumbing trade and must
be alicensed Journeyman Plumber and Class |1 or 111 Backflow
Technician.

3. One member (nominated by the Utah Mechanical
Contractors Association) shall represent the mechanical trade
contractors.

4. One member (nominated by the Safe Drinking Water
Committee) shall represent the Safe Drinking Water Committee.

5. One member (nominated by the Rural Water
Association of Utah) shall represent small water systems.

10.4 Term: Each member shall serve atwo year term. At
the initial meeting of the Subcommittee, lots will be drawn
corresponding to two one and three two year terms. Theresfter,
all Subcommittee members terms will be on a staggered basis.

10.5 Nominations of Members: All nominations of
Subcommittee members will be presented to the Safe Drinking
Water Committee, which reserves the right to refuse any
nomination.

10.6 Unexpired Term: An appointment to succeed a
Subcommittee member who is unable to complete his full term
shall befor the unexpired term only, and shall be nominated to,
and appointed by, the Safe Drinking Water Committee in
accordance with R309-302-10.1.

10.7 Quorum: At least three Subcommittee membersshall
be required to constitute a quorum to conduct the
Subcommittee’s business.

10.8 Officers: Each year the Subcommittee will elect
officers as needed to conduct its business.

10.8.1 The Subcommittee shall meet at least once a year.

10.8.2 All actionstaken by the Subcommittee will require
aminimum of three affirmative votes.

R309-302-11. Secretary of the Subcommittee.

11.1 Appointment: The Executive Secretary of the Safe
Drinking Water Committeewill appoint, with the consent of the
Subcommittee, astaff member to function asthe Secretary tothe
Subcommittee. This Secretary will serve to coordinate the
business of the Subcommittee and to bring issues before the
Subcommittee.

11.2 Duties. The Secretary’s duties will beto:

a act as aliaison between the Subcommittee, certified
Technicians, public water suppliers, and the public at large;

b. maintain records necessary to implement and enforce
these rules;

c¢. notify sponsor agencies of Subcommittee nominations
as needed;

d. coordinate and review al cross connection control
programs, certificati on training and the certifi cation of Backflow
Technicians;

e. serve as a source of public information for Certified
Technicians, water purveyors, and the public at large;

f. receive and process applications for certification;

g. investigate and verify al complaints against or
concerning certified Backflow Prevention Technicians, and
advise the Executive Secretary of the Safe Drinking Water
Committee regarding any enforcement actions that are being
recommended by the Subcommittee as outlined in Section
R309-302-7.4;

h. develop and administer examinations;

i. review and correct examinations.

KEY: drinking water, environmental protection,
administrative procedure

1990 26-12-5
Notice of Continuation April 10, 2000 63-46b-4
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R309. Environmental Quality, Drinking Water.
R309-405. Compliance and Enforcement: Administrative
Penalty.
R309-405-1. Authority.
Utah Code Annotated, Sections 19-4-104 and 19-4-109

R309-405-2. Purpose, Scope, and Applicability.

(1) Thisrulesetsthecriteriaand proceduresthe Board will
use in assessing pendlties to public drinking water systems for
violation of itsrules.

(2) This guidance and ensuing criteriais intended to be
flexible and liberally construed to achieve a fair, just, and
equitable result with the intent of returning a public water
system to compliance.

(3) Thisruleis applicable to al public drinking water
systems.

R309-405-3. Limitson Authority and Liability.

Nothing in this rule should be construed to limit the
Board's ability to take enforcement actions under Utah Code
Annotated, Section 19-4-109.

R309-405-4. Assessment of a Penalty and Calculation of
Settlement Amounts.

Where the Executive Secretary determines that a penalty
may be appropriate, the Executive Secretary shall propose a
penalty amount by sending anotice of agency action, under Title
63, chapter 46b of the Administrative Procedures Act, to the
public water system. The notice of agency action shall provide
that the public water system may submit comments and/or
information on the proposed penalty to the Executive Secretary
within 30 days. The criteriathe Executive Secretary will usein
establishing a proposed penalty amount shall be as follows:

(1) Major Violations: $3,000 to $5,000 per violation.
This category includes violationswith high potential for impact
ondrinking water users, major deviationsfromthe requirements
of the rules or Safe Drinking Water Act, intentiona fraud,
falsification of data, violations which result in a public water
system being considered by the Environmental Protection
Agency to be: " Significant Non-Compliers’ (SNC), or violations
that may have a substantial adverse effect on the regulatory
program. This category also includes violations which result in
an accumulation of 400 or more Improvement Priority System
(IPS) points based on Section R309-150, the Water System
Rating Criteria.

(2) Moderate Violations: $2,000 to $3,000 per violation.
This category includes violations with a moderate potential for
impact on drinking water users, moderate deviations from the
requirements of therules or Safe Drinking Water Act with some
requirements implemented as intended, or violations that may
have a significant notable adverse effect on the regulatory
program. Thiscategory also includesviolationswhichresultin
an accumulation of 300 or more IPS points based on Section
R309-150, the Water System Rating Criteria.

(3) Minor Violations: Up to $2,000 per violation. This
category includesviolationswith aminor potential forimpact on
drinking water users, slight deviationsfromtherulesor Act with
most of the requirements implemented, or violations that may
have a minor adverse effect on the regulatory program. This

category aso includes violations which result in an
accumulation of 200 or more | PS pointsbased on Section R309-
150, the Water System Rating Criteria.

The Executive Secretary will assess the penalty, if any,
after reviewing information submitted by the public water
system. The public water system may appeal the assessment of
the penalty to the Board by requesting a formal hearing under
the Utah Administrative Procedures Act within 30 days of the
date of assessment of the penalty.

R309-405-5. Factorsfor Seeking or Negotiating Amount of
Penalties.

TheExecutive Secretary, in assessing thepenalty, may take
into account the following factors:

(1) Economic benefit. The costsa person or organization
may save by delaying or avoiding compliance with applicable
laws or rules.

(2) Gravity of the violation. This component of the
caculation shall be based on:

(8 The extent of deviation from therules;

(b) The potential for harm to drinking water users,
regardless of the extent of harm that actually occurred;

(c) Thedegreeof cooperation or noncooperation and good
faith efforts to comply. Good faith takes into account the
openness in dealing with the violations, promptness in
correction of problems, and the degree of cooperation with the
State;

(d) History of compliance or noncompliance. The penalty
amount may be adjusted upward in consideration of previous
violations and the degree of recidivism. Likewise, the penalty
amount may be adjusted downward when it is shown that the
violator has a good compliance record; and,

(e) Degree of willfulness or negligence. Factors to be
considered include how much control the violator had over the
violation and the foreseeability of the events constituting the
violation, whether the violator made or could have made
reasonabl e efforts to prevent the violation, whether the violator
knew, or should have known, of the legal reguirements which
were violated, and degree of recalcitrance.

(3) The number of days of non compliance

(4) Public sensitivity. The actual impact of the
violation(s) that occurred.

(5) Response and investigation costsincurred by the State
and others.

(6) The possible deterrent effect of a penalty to prevent
future violations.

R309-405-6. Satisfaction of Penalty Under Stipulated
Penalty Agreement.

TheExecutive Secretary may accept thefol lowing methods
of payment or satisfaction of a penalty to promote compliance
and to achieve the purposes set forth in Utah Code Annotated
Section 19-4-109:

(1) Payment of the penalty may be extended based on a
person or organization's inability to pay. This should be
distinguished from an unwillingness to pay. In cases of
financial hardship, the Executive Secretary may accept payment
of the penalty under an installment plan or delayed payment
schedule with interest.
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(2) In circumstances where there is a demonstrated
financia hardship, the Executive Secretary may alow aportion
of the penalty to be deferred and eventually waived if no further
violations are committed within a period designated by the
Executive Secretary.

(3) In some cases, the Executive Secretary may allow the
violator to satisfy the penalty by completing a Supplemental
Environmental Project (SEP) approved by the Executive
Secretary. The following criteria shall be used in determining
the eligibility of such projects:

(& The project must be in addition to al regulatory
compliance obligations;

(b) The project must relate to some or all of the issues of
theviolation;

(c) The project must primarily benefit the drinking water
USErs;

(d) The project must be defined, measurable and have a
beginning and ending date;

(e) The project must be agreed to in writing between the
public water system and the Executive Secretary;

(f) The project must not generate the public perception
favoring violations of the laws and rules.

KEY: drinking water, environmental protection,
administrative procedure, penalty
April 17, 2000 19-4-104

63-46b-4



UAC (Asof May 1, 2000)

Printed: May 4, 2000

Page 89

R313. Environmental Quality, Radiation Control.
R313-34. Requirementsfor Irradiators.
R313-34-1. Purpose and Authority.

(1) RuleR313-34 prescribesrequirementsfor theissuance
of licenses authorizing the use of sealed sources containing
radioactive materials in irradiators used to irradiate objects or
meaterials using gamma radiation.

(2) Therules set forth herein are adopted pursuant to the
provisions of Subsections 19-3-104(3) and 19-3-104(6).

(3) Therequirements of Rule R313-34 are in addition to,
and not in substitution for, the other requirements of theserules.

R313-34-2. Scope.

(1) RuleR313-34 shall apply to panoramicirradiatorsthat
have either dry or wet storage of the radioactive sealed sources,
underwater irradiatorsin which both the source and the product
being irradiated are under water; and irradiators whose dose
rates exceed 5 grays (500 rads) per hour at 1 meter from the
radioactive sealed sourcesin air or in water, asapplicablefor the
irradiator type.

(2) The requirements of Rule R313-34 shall not apply to
self-contained dry-source-storage irradiators in which both the
source and the area subject to irradiation are contained within a
deviceand arenot accessi ble by personnel, medical radiology or
teletherapy, the irradiation of materials for nondestructive
testing purposes, gauging, or open-field agricultural irradiations.

R313-34-3. Clarifications or Exemptions.

For purposes of Rule R313-34, 10 CFR 36, 2000 ed., is
incorporated by reference with the following clarifications or
exceptions:

(1) Theexclusion of thefollowing 10 CFR sections: 36.1,
36.5, 36.8, 36.11, 36.17, 36.19(a), 36.91, and 36.93;

(2) The substitution of the following:

(a) Radiation Control Act for Atomic Energy Act of 1954;

(b) Utah Radiation Control Rulesfor thereferenceto NRC
regulations and the Commission’s regulations;

(c) The Executive Secretary or the Executive Secretary’s
for the Commission or the Commission’s, and NRC in the
following 10 CFR sections: 36.13, 36.13(f), 36.15, 36.19(b),
36.53(c), 36.69, and 36.81(a), 36.81(d) and 36.81(e); and

(d) In 10 CFR 36.51(a)(1), Rule R313-15 for NRC;

(3) Appendix B of 10 CFR Part 20 refers to the 2000 ed.
of 10 CFR; and

(4) The substitution of Title R313 references for the
following 10 CFR references:

(8 Section R313-12-51 for reference to 10 CFR 30.51;

(b) Rule R313-15 for the reference to 10 CFR 20;

(c) Subsection R313-15-501(3) for the reference to 10
CFR 20.1501(c);

(d) Section R313-15-902 for the reference to 10 CFR
20.1902;

(¢) Rule R313-18 for thereferenceto 10 CFR 19;

(f) SectionR313-19-41for thereferenceto 10 CFR 30.41;

(9) SectionR313-19-50for thereferenceto 10 CFR 30.50;

(h) Section R313-22-33for thereferenceto 10 CFR 30.33;

(i) Section R313-22-210 for the reference to 10 CFR
32.210;

() Section R313-22-35for thereferenceto 10 CFR 30.35;

and
(k) Rule R313-70 for the reference to 10 CFR 170.31.

KEY: irradiator, survey, radiation, radiation safety
March 10, 2000 19-3-104
Notice of Continuation April 3, 2000
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R426. Health, Health Systems Improvement, Emergency
Medical Services.
R426-6. Emergency Medical Services Grants Program
Rules.
R426-6-1. Authority and Purpose.
(1) Thisruleis established under Title 26, Chapter 8a.
(2) Thepurposeof thisruleisto provide guidelinesfor the
equitable distribution of grant funds specified under the
Emergency Medical Services Grants Program.

R426-6-2. Definitions.

(1) County EMS Council or Committee means a group of
persons recognized by the county commission as the legitimate
entity within the county to formulate policy regarding the
provision of EMS. Itisrecommended that the committee have
the following representation: A physician and anurseinvolved
in the provision of emergency medica care; an ambulance
service representative; a paramedic service representative, if
available within county; a dispatcher representative; a local
health department director or his designee and; a county
commissioner or his designee; other members as locally
appointed.

(2) Multi-county EMS council or committee means a
group of personsrecognized by an association of countiesasthe
legitimate entity within the association to formulate policy
regarding the provision of EMS. It is recommended that the
committee have the following representation: A physician and
anurseinvolved in the provision of emergency medical care; an
ambulance service representative; a paramedic service
representative, if available within county; a dispatcher
representative; alocal health department director or hisdesignee
and; a county commissioner or his designee; other members as
locally appointed.

R426-6-3. Eligibility.

(1) Per capitagrants are available only to:

(a) licensed and designated non-profit entities, including
political subdivisions of local or state government; and

(b) licensed and designated providers that are the only
primary emergency medical servicesfor aservice area.

(2) Competitive grants are available for use specifically
related to the provision of emergency medical services.

(3) Granteesmust bein compliancewiththeEMS Systems
Act and al EMS rules during the grant period.

R426-6-4. Grant Implementation.

In accordance with Title 26, Chapter 8a, awards shall be
implemented by grantsbetween the Department and the grantee.

(1) Grant awards are effective on July 1 and must be used
by June 30 of the following year.

(2) Grant funding is on a reimbursable basis after
presentation of documentation of expenditures which are in
accordance with the approved grant awards budget.

R426-6-5. Competitive Grant Process.

(1) The Grant Program Guidelines, outlining the review
schedule, funding amounts, eligible expenditures, and awards
schedule shall be established annually by the EMS Committee.

(2) Thedepartment may accept only completeapplications

which are submitted by the deadlines established by the EMS
Committee.

(3) Itistheintent of the EMS Committee that there be
local EMS council or committee review and prioritization of
grant applications. Therefore, copiesof grant applications shall
be provided by grant applicantsto their respective county EMS
councils or committees and the multi-county EMS councils or
committees, where organized, for aperiod of at |east 30 daysfor
review and prioritization before consideration by the State
Grants subcommittee. State reviews may not be conducted for
grant proposals which have not been first submitted to the
county or the multi-county EMS councils or committees.

(4) Agenciesthat arelicensed or designated, whose EMS
service area includes multiple local EMS Committee
jurisdictions must submit a grant for each county that will be
affected by the grant request. Each application must be
provided to each respective county EM S council or committee
for a period of at least 30 days for review and prioritization
before consideration by the State Grants Subcommittee.

(5) TheGrants Subcommitteeshall review thecompetitive
grant applicationsand forward itsrecommendationstothe EM S
Committee. TheEM S Committee shall review and comment on
the Grants Subcommittee recommendations and forward to the
Department.

(6) Grant recipients shall provide matching fundsin the
amount of 50% of total approved expenditures or a greater
amount as annually set forth in the Grant Guidelines.

(7) The Grants Subcommittee may recommend reducing
or waiving the matching fund requirements where appropriate
in order to respond to specia or pressing local or state EMS
problems.

(8) The Grants Subcommittee shall
recommendations based upon the following criteria:

(8) theimpact on patient care;

(b) adescription of the size and significant impediments
of the geographic service ares;

(c) the population demographics of the service ares;

(d) the urgency of the need;

(e) cal volume;

(f) the per capita grant allocated to each agency, and its
relative benefit on the agency to provide EM S service;

(9) local county prioritization;

(h) adescription of the agency; and

(i) percent of responses to non-residents of the service
area.

(9) Applications requesting grant award extensions past
June 30, must be madeto the department by May 30 of thegrant
year. Requests made after that time will not be accepted.
Grants extensions may only be given for unforeseen
circumstances.

make

R426-6-6. Per Capita Grant Process.

(1) Agency applicants shall verify agency personnel
rosters as part of the grant application process.

(2) Thedepartment shall determinethe amountsof the per
capita grants by prorating available funds on a per capita basis
by county.

(3) The Department shall alocate fundsto licensed EMS
providers, designated dispatch agencies and designated first
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response units by using the following point totals for their
personnel: certified Dispatchers = 1; certified Basic EMTsand
EMT-IVs = 2; certified Intermediate EMTs = 3; and certified
Paramedics = 4. The number of certified personnel is based
upon the personnel rosters of each licensed EMS provider,
designated dispatch agency and designated first response unit as
of January 1 immediately prior to the grant year, which begins
July 1.

(4) Certified personnel will receive per capitafunding for
only one agency per county.

(5) Adgencies that cover multiple counties will receive
points for their personnel from the county where the certified
person lives.

(6) No matching funds are required for per capita grants.

(7) Grant awards are effective on July 1 and must be used
by June 30 of thefollowing year. No extensionswill be given.

(8) Per capita funds may be used as matching funds for
competitive grants.

R426-6-7. High School Training Program Grant.

(1) The department shall provide agrant by contract with
asingle non-profit entity for the purpose of teaching the "What
To Do Until the Ambulance Arrives' program or a similar
program to Utah high school students. Any change to the
curriculum of the program must be approved by the Department
and the Utah State Board of Education. These programs are
limited to Utah high schools for Utah high school students.

(2) Thecontract will be effectivefrom July 1 through June
30. Contract awards may not be extended or amended.

R426-6-8. Interim or Emergency Grant Awards.

(1) The Grants Review Subcommittee may recommend
interim or emergency grantsif al the following are met:

(8) Grant funds are available;

(b) The applicant clearly demonstrates the need;

(c) the application was not rejected by the Grants Review
Subcommittee during the current grant cycle; and

(d) Delay of funding to the next scheduled grant cycle
would impair the agency’s ability to provide EMS care.

(2) Applicantsfor interim or emergency grants shall:

(& submit an interim/emergency grant application,
following the same format as annual grant applications; and

(b) submit the interim/emergency grant application to the
Department at least 30 days prior to the EMS Committee
meeting at which the grant application will be reviewed.

(3) The Grants Review Subcommittee shall review the
interim/emergency grant application and forward
recommendationstotheEM S Committee. TheEM S Committee
shall review and comment on the Grants Review Subcommittee
recommendations and forward to the Department.

KEY: emergency medical services
April 30, 2000 26-8a
Notice of Continuation December 2, 1997
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R432. Health, Health Systems| mprovement, Health Facility
Licensure.
R432-270. Assisted Living Facilities.
R432-270-1. Legal Authority.
Thisruleis adopted pursuant to Title 26, Chapter 21.

R432-270-2. Purpose.

(1) This rule establishes the operational standards for
assisted living facilities.

(2) Assisted living as provided in 26-21-2(3) means:

(8 A Typel assisted living facility isaresidential facility
that provides assistance with activities of daily living and socia
care to two or more residents who are capable of achieving
mobility sufficient to exit the facility without the assistance of
another person;

(b) A Typell assisted livingfacility isaresidential facility
with a home-like setting that provides an array of coordinated
supportive personal and health care services, available 24 hours
per day, to residents who have been assessed.

(c) Eachresident in a Type | or Type Il assisted living
facility must have a service plan based on the assessment, which
may include:

(i) specified services of intermittent nursing care

(if) administration of medication; and

(i) support services promoting residents’ independence
and self-sufficiency.

(3) Assisted living is intended to enable persons
experiencing functional impairmentsto receive 24-hour personal
and health-rel ated servicesin aplaceof residencewith sufficient
structure to meet care needs in a safe manner.

(4) Assisted living services shall be individualized to:

(8 maintain each individual's capabilities and facilitate
using those abilities;

(b) create optionsto enableindividualsto exercise control
over their lives,

(c) provide supportswhich validate the self-worth of each
individual by showing courtesy and respect for the individual’s
rights;

(d) maintain areas or spaces which provide privacy; and

(e) recognize each individua’s needs and preferences and
be flexible in service delivery to respond to those needs and
preferences.

(5) Assisted livingisintended to allow residentsto choose
how they will balance risk and quality of life.

(6) Type Il assisted living facilities shall provide
substantial assistancewith activities of daily living, in response
to a medical condition, above the level of verbal prompting,
supervision, or coordination.

(7) Type Il assisted living facilities shall provide each
resident with a separate living unit. Two residents may sharea
unit upon written request of both of the residents.

(8) Typell assisted living isintended to enable residents,
to the degree possible, to age in place.

R432-270-3. Definitions.
(1) Thetermsused intheserulesare defined in R432-1-3.
(2) Inaddition:
(8 "Assistance with the activities of daily living and
independent activities of daily living" means prompting and

assisting residents with the following:

(i) personal grooming and dressing;

(ii) oral hygiene and denture care;

(iii) toileting and toilet hygiene;

(iv) eating during mealtime;

(v)  encouraging and supporting residents to be
independent or maintain independence if they use assistive
devices (crutches, braces, walkers, wheelchairs) or prosthetic
devices (glasses and hearing aids);

(vi) housekeeping;

(vii) self-administration of medication;

(viii)  encouraging the resident to maintain his
independence and sense of self-direction;

(ix) administering emergency first aid; and

(x) taking and recording oral temperatures.

(b) "Dependent” means a person who meets one or al of
the following criteria

(i) requiresinpatient hospital or 24-hour continual nursing
care that will last longer than 15 calendar days after the day on
which the nursing care begins;

(if) is unable to evacuate from the facility without the
physical assistance of two persons.

(c) "Home-like" as used in statute and this rule means a
place of residence which creates an atmosphere supportive of
theresident’spreferred lifestyle. Home-likeisal so supported by
the use of residential building materials and furnishings.

(d) "Licensed health care professiona” meansaregistered
nurse, physician assistant, advanced nurse practitioner, or
physician licensed by the Utah Department of Commerce who
has education and experience to assess and evaluate the health
care needs of the resident.

(e) "Semi-independent” means a person who is:

(i) physically disabled but able to direct his own care; or

(i) cognitively impaired or physically disabled but ableto
evacuate from the facility or to azone or area of safety with the
physical assistance of one person.

(f) "Service Plan" meansawritten plan for serviceswhich
meets the requirements of R432-270-14.

(g) "Services' means activities which help the residents
develop skills to increase or maintain their level of psycho-
social and physical functioning, or which assist them in
activities of daily living.

(h) "Social care" means:

(i) providing opportunities for socia interaction in the
facility and in the community; and

(ii) providing services to promote independence and a
sense of self-direction.

(i) "Unit" means an individua living space, including
living and sleeping space, bathroom, and optiona kitchen area.

R432-270-4. Licensure.

(1) Assisted living facilities may be licensed as large,
small or limited capacity facilities.

(2) A large assisted living facility houses 17 or more
residents.

(3) A small assisted living fecility houses six to 16
residents.

(4) A limited capacity assisted living facility houses two
to fiveresidents.
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R432-270-5. Licensee.

(1) Thelicensee must:

(8 ensure compliance with all federal, state, and local
laws;

(b) assume responsibility for the overall organization,
management, operation, and control of the facility;

(c) establish policies and procedures for the welfare of
residents, the protection of their rights, and the general
operation of the facility;

(d) implement apolicy which ensuresthat thefacility does
not discriminate on the basis of race, color, sex, religion,
ancestry, or national origin in accordance with state and federal
law;

(e) secure and update contracts for required services not
provided directly by the facility;

(f) respond to requests for reports from the Department;
and

(9) appoint, inwriting, aqualified administrator who shall
assume full responsibility for the day-to-day operation and
management of thefacility. Thelicenseeand administrator may
be the same person.

(2) The licensee shall implement a quality assurance
program to include a Quality Assurance Committee. The
committee must:

(a) consist of at |east thefacility administrator and ahealth
care professional, and

(b) meet at least quarterly to identify and act on quality
issues.

(3) If thelicenseeisacorporation or an association, it shall
maintain an active and functioning governing body to fulfill
licensee duties and to ensure accountability.

R432-270-6. Administrator Qualifications.

(1) The administrator shall have the following
qualifications:

(8) be 21 yearsof age or older;

(b) have knowledge of applicable laws and rules;

(c) have the ability to deliver, or direct the delivery of,
appropriate care to residents,

(d) be of good moral character;

(e) completethebackground criminal clearance definedin
R432-35; and

(f) for al Type Il facilities, complete a Department
approved national certification program.

(2) In addition to R432-270-6(1) the administrator of a
Type | facility shall have an associate degree or two years
experience in a health care facility.

(3) In addition to R432-270-6(1) the administrator of a
Type Il small or limited-capacity assisted living facility shall
have one or more of the following:

(8) an associate degree in a health carefield;

(b) two years or more management experiencein a health
carefield; or

(c) oneyear'sexperiencein ahealth carefield asalicensed
health care professional.

(4) In addition to R432-270-6(1) the administrator of a
Type Il large assisted living facility must have one or more of
the following:

(8) aState of Utah health facility administrator license;

(b) abachelor’s degree in a hedth care field, to include
management training or one or more years of management
experience;

(c) abachelor'sdegreein any field, toinclude management
training or one or more years of management experience and
one year or more experience in a health care field; or

(d) an associates degree and four years or more
management experience in a health carefield.

R432-270-7. Administrator Duties.

(1) Theadministrator must:

(a) be on the premises a sufficient number of hoursin the
business day, and at other times as necessary, to manage and
administer the facility;

(b) designate, in writing, acompetent employee, 21 years
of age or older, to act as administrator when the administrator
is unavailable for immediate contact. It isnot theintent of this
subsection to permit a de facto administrator to replace the
designated administrator.

(2) Theadministrator is responsible for the following:

(& recruit, employ, and train the number of licensed and
unlicensed staff needed to provide services,

(b) verify al required licenses and permits of staff and
consultants at the time of hire or the effective date of contract;

(c) maintain facility staffing records for the preceding 12
months;

(d) admit and retain only those residents who meet
admissions criteria and whose needs can be met by the facility;

(e) review at least quarterly every injury, accident, and
incident to a resident or employee and document appropriate
corrective action;

(f) maintain alog indicating any significant change in a
resident’s condition and the facility’s action or response;

(g) complete an investigation whenever thereis reason to
believe that a resident has been subject to abuse, neglect, or
exploitation;

(h) report al suspected abuse, neglect, or exploitation in
accordancewith Section 62A-3-302, and document appropriate
action if the alleged violation is verified.

(i) notify the resident’s responsible person and physician
of significant changes or deterioration of the resident’s health,
and ensure the resident’s transfer to an appropriate health care
facility if the resident requires services beyond the scope of the
facility’'slicense;

()) conduct and document regular inspections of the
facility to ensureit is safe from potential hazards;

(k) complete, submit, and file al records and reports
required by the Department;

() participatein aquality assurance program; and

(m) secure and update contracts for required professional
and other services not provided directly by the facility.

(5) The administrator’s responsibilities shall be included
in awritten and signed job description on file in the facility.

R432-270-8. Personnel.

(1) Qualified competent direct-care personnel shall beon
the premises 24 hours a day to meet residents needs as
determined by the residents' assessment and service plans.
Additional staff shall be employed as necessary to perform
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office work, cooking, housekeeping, laundering and general
mai ntenance.

(2) Theservicesprovided or arranged by the facility shall
be provided by qualified persons in accordance with the
resident’s written service plan.

(3) All personnel who provide personal care to residents
in a Type | facility shall be at least 18 years of age and shall
have related experiencein thejob assigned or receive on thejob
training.

(4) Personnel who provide personal careto residentsin a
Typell facility shall be certified nurse aides or complete a state
certified nurse aide program after four months of the date of
hire.

(5) Personnel shall be licensed, certified, or registered in
accordance with applicable state laws.

(6) The administrator shall maintain written job
descriptions for each position, including job title, job
responsibilities, qualifications or required skills.

(7) Facility policies and procedures must be available to
personnel at all times.

(8) All personnel must receive documented orientation to
the facility and the job for which they are hired. Orientation
shall include the following:

(8) job description;

(b) ethics, confidentiality, and residents’ rights;

(o) fireand disaster plan;

(d) policy and procedures; and

(e) reporting responsibility for abuse, neglect and
exploitation.

(9) Each employee shall receive documented in-service
training. The training shall be tailored to include all of the
following subjects that are relevant to the employee's job
responsibilities:

(& principles of good nutrition, menu planning, food
preparation, and storage;

(b) principles of good housekeeping and sanitation;

(c) principles of providing persona and socia care;

(d) proper procedures in assisting residents with
medications;

(e) recognizing early signsof illnessand determiningwhen
thereis aneed for professiona help;

(f) accident prevention, including safe bath and shower
water temperatures;

(g9) communication skillswhich enhance resident dignity;

(h) first aid;

(i) resident’srightsand reporting requirements of Section
62A-3-201 to 312; and

() specia needs of the Dementia/Alzheimer’s resident.

(10) An employee who reports suspected abuse, neglect,
or exploitation shall not be subject to retaliation, disciplinary
action, or termination by the facility for that reason alone. (11)
The facility shall establish a personnel health program through
written personnel health policies and procedures which protect
the health and safety of personnel, residents and the public.

(12) The facility must complete an employee placement
health evaluation to include at least a health inventory when an
employeeishired. Facilities may usetheir own evaluation or a
Department approved form.

(@ A hedthinventory shall obtain at least the employee’s

history of the following:

(i) conditions that may predispose the employee to
acquiring or transmitting infectious diseases; and

(i) conditions that may prevent the employee from
performing certain assigned duties satisfactorily.

(b) The facility shall develop employee health screening
and immuni zation componentsof the personnel health program.

(c) Employee skin testing by the Mantoux Method and
follow up for tuberculosis shall be done in accordance with
R388-804, Tuberculosis Control Rule.

(i) Skin testing must be conducted on each employee
within two weeks of hire and after suspected exposure to a
resident with active tuberculosis.

(ii) All employees with known positive reaction to skin
tests are exempt from skin testing.

(d) All infections and communicable diseases reportable
by law shall be reported to the local health department in
accordance with R386-702-2.

(e) Thefacility shall comply with the Occupational Safety
and Health Administration’s Bloodborne Pathogen Standard.

R432-270-9. Volunteers.

(1) Volunteers may be used in the daily activities of the
facility, but may not be included in the facility’'s employee
staffing plan.

(2) Volunteers must be supervised by facility staff.

(3) Volunteersmust be familiar with the facility’s policies
and procedures and with residents’ rights.

R432-270-10. Residents Rights.

(1) Assisted living facilities shall develop a written
resident’s rights statement based on this section.

(2) Theadministrator or designee shall givetheresident a
written description of theresident’slegal rightsupon admission,
including the following:

(8 a description of the manner of protecting personal
funds, in accordance with Section R432-270-20; and

(b) astatement that the resident may fileacomplaint with
the state long term care ombudsman and any other advocacy
group concerning resident abuse, neglect, or misappropriation
of resident property in the facility.

(3) Theadministrator or designee shall notify theresident
or the resident’s responsible person at the time of admission, in
writing and in a language and manner that the resident or the
resident’sresponsi ble person understands, of theresident’srights
and of all rules governing resident conduct and responsibilities
during the stay in the facility.

(4) Theadministrator or designee must promptly notify in
writing the resident or the resident’s responsible person when
there isachange in resident rights under state law.

(5) Resident rights include the following:

(@) the right to be treated with respect, consideration,
fairness, and full recognition of persona dignity and
individuality;

(b) theright to betransferred, discharged, or evicted by the
facility only in accordance with the terms of the signed
admission agreement;

(c) theright to be free of mental and physical abuse, and
chemical and physical restraints;
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(d) theright to refuse to perform work for the facility;

(e) theright to perform work for the facility if the facility
consents and if:

(i) thefacility hasdocumented theresident'sneed or desire
for work in the service plan,

(i) theresident agreesto the work arrangement described
in the service plan,

(iii) the service plan specifies the nature of the work
performed and whether the services are voluntary or paid, and

(iv) compensation for paid services is at or above the
prevailing rate for similar work in the surrounding community;

(f) theright to privacy during visits with family, friends,
clergy, social workers, ombudsmen, resident groups, and
advocacy representatives,

(g) theright to share a unit with a spouse if both spouses
consent, and if both spouses are facility residents;

(h) theright to privacy when receiving personal care or
SErvices,

(i) theright to keep personal possessions and clothing as
space permits;

() theright to participatein religious and social activities
of the resident’s choice;

(k) theright to interact with members of the community
both inside and outside the facility;

() theright to send and receive mail unopened;

(m) the right to have access to telephones to make and
receive private cals;

(n) theright to arrange for medical and personal care;

(o) the right to have a family member or responsible
person informed by the facility of significant changes in the
resident’s cognitive, medical, physical, or social condition or
needs;

(p) theright to leave the facility at any time and not be
locked into any room, building, or on the facility premises
during the day or night. This right does not prohibit the
establishment of house rules such as locking doors at night for
the protection of residents;

() the right to be informed of complaint or grievance
procedures and to voice grievances and recommend changesin
policies and services to facility staff or outside representatives
without restraint, discrimination, or reprisal;

(r) theright to be encouraged and assisted throughout the
period of a stay to exercise these rights as a resident and as a
citizen;

(s) theright to manage and control personal funds, or to be
given an accounting of personal funds entrusted to the facility,
asprovidedin R432-270-20 concerning management of resident
funds;

(t) theright, upon oral or written request, to access within
24 hoursall recordspertaining to theresident, including clinical
records;

(u) the right, two working days after the day of the
resident’s oral or written request, to purchase at a cost not to
exceed the community standard photocopies of the resident’s
records or any portion thereof;

(v) the right to persona privacy and confidentiality of
personal and clinical records;

(w) theright to be fully informed in advance about care
and treatment and of any changes in that care or treatment that

may affect the resident’s well-being; and

(x) theright to be fully informed in alanguage and in a
manner the resident understands of the resident’s health status
and health rights, including the following:

(i) medical condition;

(i) theright to refuse treatment;

(ili) the right to formulate an advance directive in
accordance with UCA Section 75-2-1101; and

(iv) the right to refuse to participate in experimental
research.

(6) Thefollowing items must be posted in apublic areaof
the facility that is easily accessible by residents the following:

(8 thelong term care ombudsmen’s notification poster;

(b) information on Utah protection and advocacy systems;
and

(c) acopy of the resident’srights.

(7) Thefacility shall have availablein apublic areaof the
facility the results of the current survey of the facility and any
plans of correction.

(8) A resident may organize and participate in resident
groups in the facility, and a resident’s family may meet in the
facility with the families of other residents.

(& The facility shall provide private space for resident
groups or family groups.

(b) Facility personnel or visitorsmay attend resident group
or family group meetings only at the group’s invitation.

() The administrator shall designate an employee to
provide assistance and to respond to written requests that result
from group meetings.

R432-270-11. Admissions.

(1) The fecility shall have written admission, retention,
and transfer policies that are available to the public upon
request.

(2) Before accepting a resident, the facility must obtain
sufficient information about the person’s ability to function in
the facility through the following:

(@ an interview with the resident and the resident’s
responsible person; and

(b) the completion of the resident assessment.

(3) If the Department determines during inspection or
interview that the facility knowingly and willfully admits or
retains residents who do not meet license criteria, then the
Department may, for a time period specified, require that
resident assessments be conducted by an individual who is
independent from the facility.

(4) Thefacility shall accept and retain only residents who
meet the following criteria

(@) Residents admitted to a Type | facility shall meet the
following criteria before being admitted:

(i) beambulatory or mobile and be capable of taking life
saving action in an emergency;

(ii) have stable health;

(iii) require no assistance or only limited assistance from
facility staff in the activities of daily living; and

(iv) require and receive regular or intermittent care or
treatment in the facility from a licensed health professional
either through contract or by thefacility, if permitted by facility

policy.
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(b) Residents admitted to a Type Il facility may be
independent and semi-independent, but shall not be dependent.

(5) Typel and Type Il assisted living facilities shall not
admit or retain a person who:

(a) manifestsbehavior that issuicidal, sexually or socialy
inappropriate, assaultive, or poses adanger to self or others; or

(b) hasactivetuberculosisor other chronic communicable
diseases that cannot betreated in the facility or on an outpatient
basis; or may betransmitted to other residents or gueststhrough
the normal course of activities; or

(c) requiresinpatient hospital or long-term nursing care;

(6) In addition to the conditions outlined in R432-270-
11(5), aType | facility shall not accept or retain a person who:

(a) requires significant assistance during night sleeping
hours;

(b) isunable to take life saving action in an emergency
without the assistance of another person; or

(c) requires close supervison and a controlled
environment.

(7) The prospective resident or the prospective resident’s
responsible person must sign a written admission agreement
prior to admission. The admission agreement shall be kept on
file by the facility and shall specify at least the following:

(8 room and board charges and charges for basic and
optional services,

(b) provision for a 30-day notice prior to any change in
established charges;

(c) admission, retention, transfer, discharge, and eviction
policies;

(d) conditions under which the agreement may be
terminated;

(e) the name of the responsible party;

(f) noticethat the Department hasthe authority to examine
resident records to determine compliance with licensing
requirements; and

(9) refund provisionsthat address the following:

(i) thirty-day noticesfor transfer or discharge given by the
facility or by the resident,

(ii) emergency transfers or discharges,

(iii) transfers or discharges without notice, and

(iv) death of aresident.

R432-270-12. Transfer or Dischar ge Requirements.

(1) A resident may be discharged, transferred, or evicted
for one or more of the following reasons:

(8 The facility is no longer able to meet the resident’s
needs.

(b) Theresident failsto pay for services asrequired by the
admission agreement.

(c) The resident fails to comply with written policies or
rules of the facility.

(d) Theresident wishesto transfer.

(e) Thefacility ceasesto operate.

(2) Prior to transferring or discharging a resident, the
facility shall serve a transfer or discharge notice upon the
resident and the resident’s responsible person.

(8 The notice shall be either hand-delivered or sent by
certified mail.

(b) The notice shall be made at least 30 days before the

day on which the facility plans to transfer or discharge the
resident, except that the notice may be made as soon as
practicable before transfer or discharge if:

(i) the safety or heath of persons in the facility is
endangered; or

(if) animmediate transfer or discharge is required by the
resident’s urgent medical needs.

(3) Thenotice of transfer or discharge shall:

(8 beinwriting with acopy placed in the resident file;

(b) bephrased in amanner and in alanguage the resident
can understand;

(c) detail the reasons for transfer or discharge;

(d) statethe effective date of transfer or discharge;

(e) state the location to which the resident will be
transferred or discharged;

(f) state that the resident may reguest a conference to
discuss the transfer or discharge; and

(9) contain the following information:

(i) for facility residents who are 60 years of age or older,
the name, mailing address, and tel ephone number of the State
Long Term Care Ombudsman;

(i) for facility residents with developmental disabilities,
the mailing address and telephone number of the agency
responsiblefor the protection and advocacy of developmentally
disabled individuals established under part C of the
Developmental Disabilities Assistance and Bill of Rights Act;
and

(iii) for facility residentswho are mentally ill, the mailing
address and tel ephone number of the agency responsiblefor the
protection and advocacy of mentally ill individuals established
under the Protection and Advocacy for Mentally Ill Individuals
Act.

(4) The facility shall provide sufficient preparation and
orientation to aresident to ensure asafe and orderly transfer or
discharge from the facility.

(5) Theresident or the resident’s responsible person may
contest a transfer or discharge. If the transfer or discharge is
contested, the facility shall provide an informa conference,
except whereunduedel ay might jeopardizethehealth, safety, or
well-being of the resident or others.

(8 Theresident or the resident’s responsible person must
request the conference within five calendar days of the day of
receipt of notice of discharge to determine if a satisfactory
resolution can be reached.

(b) Participantsin the conference shall includethefacility
representatives, theresi dent or theresident’sresponsibleperson,
and any others requested by the resident or the resident’s
responsible person.

R432-270-13. Resident Assessment.

(1) Each person admitted to an assisted living facility shall
have a persona physician or a licensed practitioner prior to
admission.

(2) A signed and dated resident assessment shall be
completed on each resident prior to admission and at least
annually thereafter.

(3) InaTypel facility, the resident assessment shall be
completed and signed by a physician, an advanced practice
registered nurse, physician assistant, or aregistered nurse.
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(4) InaTypell facility, the resident assessment shall be
completed and signed by the facility’s registered nurse.

(5) The resident assessment shal include a signed
statement, by the health professiona completing the resident
assessment, that the resident isable to function in either aType
| or Type Il assisted living facility.

(6) Theresident assessment shall document the resident’s
cognitive, physical, medical, and socia conditions.

(7) Thefacility shall use aresident assessment formthat is
approved and reviewed by the Department to document the
resident assessments.

(8) The facility shall revise and update each resident’s
assessment when there is a significant change in the resident’s
cognitive, medical, physical, or social condition.

(9) A Typel facility shall conduct a semi annual resident
review in each 12-month period.

(8 Thesemi-annual review shall document the assistance
required by the resident in the activities of daily living.

(b) Thesemi annual resident review may be completed and
signed by facility staff other than a licensed health care
professional.

(10) A Typell facility shall conduct asemi-annual resident
assessment review.

(& The semi-annua resident assessment review shall
document changes in a resident’s cognitive, medical, physical,
and social conditions.

(b) A registered nurse must completeand sign the resident
assessment.

R432-270-14. Service Plan.

(1) Eachresident must have an individualized serviceplan
that is consistent with the resident’s unique cognitive, medical,
physical, and social needs, and is developed within seven
calendar days of the day the facility admits the resident. The
facility shall periodically revise the service plan as needed.

(2) The facility shal use the resident assessment to
develop, review, and revise the service plan for each resident.

(3) The service plan must be prepared by a service
coordinator who is an employee of the assisted living facility.
The resident or the resident’s responsible person shall actively
participatewith the servicecoordinator in devel oping theservice
plan.

(4) Theserviceplan shall include awritten description of
the following:

(a) what services are provided;

(b) who will provide the services, including the resident’s
significant others who may participate in the delivery of
services,

(c) how the services are provided;

(d) thefrequency of services; and

(e) changesin services and reasons for those changes.

R432-270-15. Nursing Services.

(1) The facility must develop written policies and
proceduresdefiningthelevel of nursing servicesprovided by the
facility.

(@ A Type Il assisted living facility shall employ or
contract with aregistered nurse to provide or supervise nursing
servicesto include:

(i) anursing assessment on each resident;

(ii) genera health monitoring on each resident; and

(ili) routine nursing tasks, including those that may be
delegated to unlicensed assistive personnel in accordance with
the Utah Nurse Practice Act R156-31-603.

(b) A Typel assisted living facility may provide nursing
care according to facility policy. If a Type | assisted living
facility choosesto providenursing services, thenursing services
must be provided in accordance with R432-270-15(1)(a)(i) thru
(iii).

(2) Typel and Type Il assisted living facilities shall not
provide skilled nursing care, but must assist the resident in
obtaining required services.

(3) To determine whether anursing serviceis skilled, the
following criteria shall apply:

(8) Thecomplexity or specialized nature of the prescribed
servicescan be safely or effectively performed only by, or under
the close supervision of licensed health care professional
personnel.

(b) Care is needed to prevent, to the extent possible,
deterioration of acondition or to sustain current capacities of a
resident.

R432-270-16. Arrangementsfor Medical or Dental Care.

(1) The facility shall assist residents in arranging access
for ancillary services for medically related care including
physician, dentist, pharmacist, therapy, podiatry, hospice, home
health, and other services necessary to support the resident.

(2) Thefacility shall arrangefor care through one or more
of the following methods:

(8 notifying the resident’s responsible person;

(b) aranging for transportation to and from the
practitioner’s office; or

(c) arrangefor ahome visit by ahealth care professional.

(3) Thefacility must notify aphysician or other health care
professional when the resident requires immediate medical
attention.

R432-270-17. Activity Program.

(1) Residentsshall beencouraged to maintain and develop
their fullest potential for independent living through
participation in activity and recreationa programs.

(2) The facility shall provide opportunities for the
following:

(a) socialization activities;

(b) independent living activities to foster and maintain
independent functioning;

(c) physical activities; and

(d) community activitiesto promoteresident participation
in activities away from the facility.

(3) The administrator shall designate an activity
coordinator to direct thefacility’sactivity program. Theactivity
coordinator’s duties include the following:

(@ coordinate al recreational activities, including
volunteer and auxiliary activities;

(b) plan, organize, and conduct the residents’ activity
program with resident participation; and

(c) develop and post monthly activity calendars, including
information on community activities, based on residents’ needs
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and interests.

(3) The facility shall provide sufficient equipment,
supplies, and indoor and outdoor space to meet the recreational
needs and interests of residents.

(4) The fecility shall provide storage for recreational
equipment and supplies. Locked storage must be provided for
potentially dangerous items such as scissors, knives, and toxic
materials.

R432-270-18. Medication Administration.

(1) A licensed health care professional must assess each
resident to determine what level and type of assistance is
required for medication administration. The level and type of
assistance provided shall be documented on the resident’s
service plan.

(2) Theresident’smedication programshall include oneor
all of the following:

(8) Theresident is able to self-administer medications.

(i) Residents who have been assessed to be able to self-
administer medications may keep prescription medications in
their rooms.

(if) 1f morethan oneresident residesin aunit, the facility
must assess each person’s ability to safely have medicationsin
the unit. If safety is a factor, a resident shall keep his
medication in alocked container in the unit.

(b) Facility staff may assist residentswho self-medicateby:

(i) reminding the resident to take the medication;

(ii) opening medication containers,

(iii) reading theinstructions on container labels;

(iv) checking the dosage against thelabel of the container;

(v) reassuring the resident that the dosage is correct;

(vi) observing aresident take the medication; and

(vii) reminding the resident or the resident’s responsible
person when the prescription needs to be refilled.

(c) Family members or a significant other may set up
medications in a package which identifies the medication and
time to administer. If a family member or significant other
assi sts with medication administration, they shall sign awaiver
indicating that they agree to assume the responsibility to fill
prescriptions, administer medication, and document that the
medication has been administered. The facility staff may assist
the resident to self medicate by:

(i) reminding residents to take medications; and

(ii) opening the container at the resident’s request.

(d) Unlicensed assistive personnel may assist with
medi cation admini stration under the supervision of thefacility’s
registered nurse.

(i) Thefacility's registered nurse may delegate the task of
assi sting with medication administration to unlicensed assistive
personnel in accordance with the Nurse Practice Act R156-31-
603.

(ii) The registered nurse who delegates the assisting with
medication administration must verify and evauate the
practitioner's orders, perform a nursing assessment, and
determine whether unlicensed assistive personnel can safely
perform the assisting with administration of medications.

(iii) The medications must be administered according to a
plan of care developed by the registered nurse.

(iv) The registered nurse shall provide and document

supervision, evaluation, and training of unlicensed assistive
personnel assisting with medication administration.

(v) Thedelegating nurse or another registered nurse shall
be readily available either in person or by telecommunication.

() The resident may have the facility’s licensed nurse
administer medications.

(i) The service plan shal document instructions for
medi cation admini stration.

(if) All medications shall be prescribed in writing for the
resident by the resident’s licensed practitioner.

(3) The facility must review all resident medications at
least every six months unless the resident has been assessed to
safely self-administer medications.

(8 Medication records shall include the following:

(i) theresident's name;

(if) the name of the prescribing practitioner;

(ili) the name of the medication, including prescribed
dosage;

(iv) thetimesand dates administered;

(v) the method of administration;

(vi) signaturesof personnel administering the medication;
and

(vii) thereview date.

(b) Any change in the dosage or schedule of medication
administration shall be made by the resident’s licensed
practitioner and be documented in the medication record. All
personnel shall be notified of the medication change.

(c) The facility shall keep on file a list of possible
reactions and precautions to any medications that facility staff
assist the resident to administer.

(6) The licensed practitioner shall be notified when
medi cations errors occur.

(7) Medicationsshall be stored in alocked central storage
areato prevent unauthorized access.

(@ If medication is stored in a centra location, the
resident shall have timely access to the medication.

(b) Medications that require refrigeration shall be stored
separately from food itemsand at temperatures between 36 - 46
degreesF.

(c) The administration, storage, and handling of oxygen
must comply with the requirements of NFPA 99 which is
adopted and incorporated by reference.

(8) Thefacility shall develop and implement a policy for
disposing of unused, outdated, or recalled medications.

(@) Thefacility shall return aresident’s medication to the
resident or to the resident’s responsible person upon discharge.

(b) The administrator shall document the return to the
resident or the resident’s responsible person of medication
stored in acentral storage.

R432-270-19. Management of Resident Funds.

(1) Residents have the right to manage and control their
financial affairs. The facility may not require residents to
deposit their personal funds or valuables with the facility.

(2) Thefacility need not handle residents’ cash resources
or vauables. However, upon written authorization by the
resident or the resident’s responsible person, the facility may
hold, safeguard, manage, and account for theresident’spersonal
funds or valuables deposited with the facility, in accordance
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with the following:

(& The licensee shall establish and maintain on the
residents behalf a system that assures a full, complete, and
separate accounting according to generally accepted accounting
principles of each resident’s personal funds entrusted to the
facility. The system shall:

(i) preclude any commingling of resident funds with
facility funds or with the funds of any person other than another
resident, and preclude facility personnel from using residents
monies or valuables as their own;

(ii) separateresidents moniesand valuablesintact and free
fromany liability that thelicenseeincursin theuse of its own or
the facility’s funds and valuables;

(iii) maintain aseparate account for resident fundsfor each
facility and not commingle such funds with resident fundsfrom
another facility;

(iv) for records of residents monies which are maintained
as adrawing account, include a control account for all receipts
and expenditures and an account for each resident and
supporting receiptsfiled in chronological order;

(v) keep each account with columnsfor debits, credits, and
balance; and

(vi) include a copy of the receipt that it furnished to the
residentsfor fundsreceived and other val uablesentrusted to the
licensee for safekeeping.

(b) The facility shall make individua financial records
available on regquest through quarterly statementsto theresident
or the resident’s legal representative.

(c) Thefacility shall purchase a surety bond or otherwise
provideassurancesatisfactory to the Department that all resident
personal funds deposited with the facility are secure.

(d) Thefacility shall deposit, within five days of receipt,
all resident monies that are in excess of $150 in an interest-
bearing bank account, that is separate from any of the facility’s
operating accounts, in alocal financial institution.

(i) Interest earned on a resident’s bank account shall be
credited to the resident’s account.

(i) In pooled accounts, there shall be a separate
accounting for each resident’s share, including interest.

(e) Thefacility shall maintain aresident’s personal funds
that do not exceed $150 in a non-interest-bearing account,
interest-bearing account, or petty cash fund.

(f) Upon discharge of aresident with funds or valuables
deposited with the facility, thefacility shall that day convey the
resident’s funds, and a final accounting of those funds, to the
resident or the resident's legal representative. Funds and
vauableskept in aninterest-bearing account shall be accounted
for and made available within three working days.

(9) Within 30 days following the death of a resident,
except in amedical examiner case, the facility shall convey the
resident’s valuables and funds entrusted to the facility, and a
final accounting of those funds, to the individua administering
the resident’s estate.

R432-270-20. Facility Records.

(1) The facility must maintain accurate and complete
records. Records shall be filed, stored safely, and be easily
accessible to staff and the Department.

(2) Records shall be protected against access by

unauthorized individuals.

(3) Thefacility shall maintain personnel records for each
employee and shall retain such records for at least three years
following termination of employment. Personnel records must
include the following:

(a) employee application;

(b) date of employment;

(c) termination date;

(d) reason for leaving;

(e) documentation of CPR and first aid training;

(f) hedth inventory;

(9) food handlers permits;

(h) TB skin test documentation; and

(i) documentation of criminal background check.

(4) The facility must maintain in the facility a separate
record for each resident that includes the following:

(8 theresident’s name, date of birth, and last address;

(b) thename, address, and tel ephone number of the person
who administers and obtains medications, if this person is not
facility staff;

(c) the name, address, and telephone number of the
individual to be notified in case of accident or death;

(d) the name, address, and telephone number of a
physician and dentist to be called in an emergency;

(e) the admission agreement;

(f) theresident assessment; and

(9) theresident service plan.

(5) Resident records must be retained for at least three
years following discharge.

R432-270-21. Food Services.

(1) Facilities must have the capability to provide three
meals a day, seven days aweek, to all residents, plus snacks.

(a) Thefacility shall maintain onsite aone-week supply of
nonperishablefood and athree day supply of perishablefood as
required to prepare the planned menus.

(b) Thereshall beno morethan a14 hour interval between
the evening meal and breakfast, unless a nutritious snack is
availablein the evening.

(c) The facility food service must comply with the
following:

(i) All food shall be of good quality and shall be prepared
by methods that conserve nutritive value, flavor, and
appearance.

(if) Thefacility shall ensurefood is paatable, attractively
served, and delivered to the resident at the appropriate
temperature.

(iii) Powdered milk may only be used as abeverage, upon
the resident’s request, but may be used in cooking and baking.

(2) Thefacility shall provide adaptive eating equipment
and utensils for residents as needed.

(3) A different menu shall be planned and followed for
each day of the week.

(@) All menus must be approved and signed by acertified
dietitian.

(b) Cycle menus shall cover aminimum of three weeks.

(c) The current week’s menu shall be posted for residents’
viewing.

(d) Substitutionstothemenuthat areactually servedtothe
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residents shall be recorded and retained for three months for laundry area.

review by the Department. (4) Thefacility shall make available for resident use, the
(4) Meds shal be served in a designated dining area following:

suitable for that purpose or in resident rooms upon request by
the resident.

(5) Residentsshall be encouraged to eat their mealsin the
dining room with other residents.

(6) Inspection reports by thelocal health department shall
be maintained at the facility for review by the Department.

(7) If thefacility admits residents requiring therapeutic or
special diets, thefacility shall have an approved dietary manual
for reference when preparing meals. Dietitian consultation shall
be provided at least quarterly and documented for residents
requiring therapeutic diets.

(8) The facility shall employ food service personnel to
meet the needs of residents.

(& While on duty in food service, the cook and other
kitchen staff shall not be assigned concurrent duties outside the
food service area.

(b) All personnel who prepare or serve food shall have a
current Food Handler’s Permit.

(c) Dietary staff must receive a minimum of six hours of
documented in-service training each year.

(9) Food service shall comply with the Utah Department
of Health Food Service Sanitation Regulations, R392-100.

R432-270-22. Housekeeping Services.

(1) The facility shall employ housekeeping staff to
maintain both the exterior and interior of the facility.

(2) The fecility shall designate a person to direct
housekeeping services. This person shall:

(& post routine laundry, maintenance, and cleaning
schedules for housekeeping staff.

(b) ensureall furniture, bedding, linens, and equipment are
clean before use by another resident.

(3) The facility shal control odors by maintaining
cleanliness.

(4) There shall be a trash container in every occupied
room.

(5) All cleaning agents, bleaches, insecticides, or
poisonous, dangerous, or flammable materialsshall bestored in
alocked areato prevent unauthorized access.

(6) Housekeeping personnel shall be trained in preparing
and using cleaning sol utions, cleaning procedures, proper use of
equipment, proper handling of clean and soiled linen, and
procedures for disposal of solid waste.

(7) Bathtubs, shower stalls, or lavatories shall not be used
as storage places.

(8) Throw or scatter rugs that present a tripping hazard to
residents are not permitted.

R432-270-23. Laundry Services.

(1) Thefacility shall provide laundry services to meet the
needs of the residents, including sufficient linen supply to
permit achangein bed linens at |east twice a week.

(2) Thefacility shall inform the resident or the resident’s
responsible person in writing of thefacility’s laundry policy for
residents’ persona clothing.

(3) Food may not be stored, prepared, or served in any

(a) at least one washing machine and one clothes dryer;
and
(b) at least oneiron and ironing board.

R432-270-24. Maintenance Services.

(1) The fecility shall conduct maintenance, including
preventive maintenance, according to a written schedule to
ensure that the facility equipment, buildings, fixtures, spaces,
and grounds are safe, clean, operable, and in good repair.

(2) Entrances, exits, steps, and outside walkways shall be
maintained in a safe condition, free of ice, snow, and other
hazards.

(3) Electrica systems, including appliances, cords,
equipment call lights, and switches shall be maintained to
guarantee safe functioning and compliance with the National
Electric Code, NFPA 70.

(4) Thefacility shall inspect and clean or replaceair filters
installed in heating, air conditioning, and ventilation systems
according to manufacturers specifications.

(5) A pest control program shall be conducted in the
facility buildings and on the grounds by alicensed pest control
contractor or a qualified employee, certified by the State, to
ensure the absence of vermin and rodents. Documentation of
the pest control program shall be maintained for Department
review.

(6) The facility shal document maintenance work
performed.

(7) Lighting levels shall meet or exceed the minimum
standards as outlined in "Lighting for Health Care Facilities",
Illuminating Engineering Society of North America, 1995
edition.

(8) Hot water temperature controls shall automatically
regulate temperatures of hot water delivered to plumbing
fixtures used by residents. Thefacility shall maintain hot water
delivered to public and resident care areas at temperatures
between 105 - 120 degrees F.

R432-270-25. Disaster and Emergency Preparedness.

(1) Thefacility isresponsiblefor the safety and well-being
of residents in the event of an emergency or disaster.

(2) Thelicensee and the administrator are responsible to
develop and coordinate plans with state and local emergency
disaster authorities to respond to potential emergencies and
disasters. The plan shall outlinethe protection or evacuation of
all residents, and include arrangements for staff response or
provisionsof additional staff to ensure the safety of any resident
with physical or mental limitations.

(a) Emergenciesand disastersincludefire, severeweather,
missing residents, death of a resident, interruption of public
utilities, explosion, bomb threat, earthquake, flood, windstorm,
epidemic, or mass casualty.

(b) The emergency and disaster response plan shall bein
writing and distributed or made availableto all facility staff and
residents to assure prompt and efficient implementation.

(c) The licensee and the administrator must review and
update the plan as necessary to conform with local emergency
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plans. Theplan shall beavailablefor review by the Department.

(3) The facility’s emergency and disaster response plan
must address the following:

(8 the names of the person in charge and persons with
decision-making authority;

(b) the names of persons who shall be notified in an
emergency in order of priority;

(c) the names and telephone numbers of emergency
medical personnel, fire department, paramedics, ambulance
service, police, and other appropriate agencies,

(d) instructionson how to contain afireand how to usethe
facility larm systems;

(e) assignment of personnel to specific tasks during an
emergency,

(f) the procedure to evacuate and transport residents and
staff to a safe place within the facility or to other prearranged
|ocations;

(9) instructionson how torecruit additional help, supplies,
and equipment to meet the residents’ needs after an emergency
or disaster;

(h) delivery of essential care and services to facility
occupants by alternate means,

(i) delivery of essential care and services when additional
persons are housed in the facility during an emergency; and

(j) delivery of essential care and services to facility
occupants when personnel are reduced by an emergency.

(4 The facility must maintain safe ambient ar
temperatures within the facility.

(8) Emergency heating must have the approval of thelocal
fire department.

(b) Ambient air temperatures of 58 degrees F. or below
may constitute an imminent danger to the health and safety of
the residents in the facility. The person in charge shall take
immediate action in the best interests of the residents.

(0 The facility shall have, and be capable of
implementing, contingency plans regarding excessively high
ambient air temperatures within the facility that may exacerbate
the medical condition of residents.

(5) Personnel and residents shall receive instruction and
training in accordance with the plans to respond appropriately
in an emergency. The facility shall:

(8 annually review the procedures with existing staff and
residents and carry out unannounced drills using those
procedures,

(b) hold smulated disaster drills semi-annually;

(c) hold simulated fire drills quarterly on each shift for
staff and residents in accordance with Rule R710-3; and

(d) document al drills, including date, participants,
problems encountered, and the ability of each resident to
evacuate.

(6) The administrator shall be in charge during an
emergency. If not on the premises, the administrator shall make
every effort to report to the facility, relieve subordinates and
take charge.

(7) Thefacility shal providein-house al equipment and
suppliesrequiredin an emergency including emergency lighting,
heating equipment, food, potable water, extra blankets, first aid
kit, and radio.

(8) Thefollowinginformation shall be posted in prominent

locations throughout the facility:

(& The name of the person in charge and names and
telephone numbers of emergency medical personnel, agencies,
and appropriate communication and emergency transport
systems; and

(b) evacuationroutes, location of firealarm boxes, and fire
extinguishers.

R432-270-26. First Aid.

(1) Thereshall be onestaff person onduty at all timeswho
has training in basic first aid, the Heimlich maneuver,
certification in cardiopulmonary resuscitation and emergency
proceduresto ensure that each resident receives prompt first aid
as needed.

(2) First aid training refers to any basic first aid course
approved by the American Red Cross or Utah Emergency
Medical Training Council.

(3) The facility must have a first aid kit available at a
specified location in the facility.

(4) Thefacility shall have acurrent edition of abasic first
aid manual approved by the American Red Cross, the American
Medical Association, or a state or federal health agency.

(5) Thefacility must have a clean up kit for blood borne
pathogens.

R432-270-27. Pets.

(1) Thefacility may allow residentsto keep household pets
such asdogs, cats, birds, fish, and hamstersif permitted by local
ordinance and by facility policy.

(2) Pets must be kept clean and disease-free.

(3) The pets environment shall be kept clean.

(4) Small pets such asbirds and hamsters shall be kept in
appropriate enclosures.

(5) Petsthat display aggressive behavior are not permitted
in the facility.

(6) Petsthat are kept at the facility or are frequent visitors
must have current vaccinations

(7) Upon approva of the administrator, family members
may bring residents’ pets to visit.

(8) Each facility with birds shall have procedures which
prevent thetransmission of psittacosis. Proceduresshall ensure
the minimum handling and placing of droppings into a closed
plastic bag for disposal.

(9) Pets are not permitted in central food preparation,
storage, or dining areas or in any area where their presence
would create a significant health or safety risk to others.

R432-270-28. Respite Services.

(1) Assisted Livingfacilitiesmay offer respiteservicesand
are not required to obtain a respite license from the Utah
Department of Health.

(2) The purpose of respiteisto provide intermittent, time
limited care to give primary caretakers relief from the demands
of caring for a person.

(3) Respite services may be provided at an hourly rate or
daily rate, but shall not exceed 14-days for any single respite
stay. Stays which exceed 14 days shall be considered a non-
respite assisted living facility admission, subject to the
requirements of R432-270.
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(4) The fecility shall coordinate the delivery of respite
services with the recipient of services, case manager, if one
exists, and the family member or primary caretaker.

(5) Thefacility shall document the person’sresponsetothe
respite placement and coordinate with all provider agenciesto
ensure an uninterrupted service delivery program.

(6) Thefacility must completeaserviceagreementto serve
as the plan of care. The service agreement shall identify the
prescribed medications, physician treatment orders, need for
assistance for activities of daily living and diet orders.

(7) Thefecility shall have written policies and procedures
approved by the Department prior to providing respite care.

(8) Policies and procedures must be available to staff
regarding the respite care clients which include:

(8) medication administration;

(b) notification of a responsible party in the case of an
emergency,

(c) service agreement and admission criteria;

(d) behavior management interventions;

(e) philosophy of respite services;

(f) post-service summary;

(g) training and in-servicerequirement for employees; and

(h) handling personal funds.

(8) Personsreceiving respite services shall be provided a
copy of the Resident Rights documents upon admission.

(9) The facility shall maintain a record for each person
receiving respite services which includes:

(8) aservice agreement;

(b) demographic information and resident identification
data;

(c) nursing notes,

(d) physician treatment orders;

(e) recordsmadeby staff regarding daily care of theperson
in service

(f) accident and injury reports; and

(g) apost-service summary.

(10) Retention and storage of respite records shall comply
with R432-270-21(1)-(2).

(12) If aperson has an advanced directive, acopy shall be
filed in the respite record and staff shall be informed of the
advanced directive.

R432-270-29. Penalties.

Any person who violates any provision of thisrule may be
subject to the penalties enumerated in 26-21-11 and R432-3-6
or be assessed a penalty not to exceed the sum of $5,000 or be
punished for violation of a class B misdemeanor for the first
violation and for any subsequent similar violation within two
years for violation of a class A misdemeanor as provided in
Section 26-23-6.

KEY: health facilities
January 29, 1999 26-21-5
Notice of Continuation February 9, 2000 26-21-1



UAC (Asof May 1, 2000)

Printed: May 4, 2000

Page 103

R501. Human Services, Administration, Administrative
Services, Licensing.
R501-13. Adult Day Care.
R501-13-1. Authority.

Pursuant to 62A-2-101 et seq., the Office of Licensing,
hereinafter referred to as Office, shall license adult day care
programs according to the following rules.

R501-13-2. Purpose.

Adult day careisdesigned to meet theneedsof functionally
impaired adultsthrough acomprehensive programthat provides
avariety of socia, recreational and related support servicesin
a protective setting.

R501-13-3. Definition.

Pursuant to 62A-2-101(1) adult day care meanscontinuous
careand supervision for three or more adults 18 years of ageand
over for at least four but lessthan 24 hours aday, that meetsthe
needs of functionally impaired adults through acomprehensive
program that provides a variety of health, social, recreational,
and related support servicesin a protective setting.

R501-13-4. Governance.

A. The program shall have a governing body which has
responsi bility for and authority over thepolicies, proceduresand
activities of the program.

B. The governing body shall be one of the following:

1. aBoard of Directorsin anonprofit organization; or

2. commissionersor appointed officials of agovernmental
unit; or

3. Board of Directors or individual owners of afor-profit
organization.

C. The program shall have a list of members of the
governing body, indicating name, address and term of
membership.

D. The program shall have an organization chart which
identifies operating units of the program and their
interrelationship. The chart shall define lines of authority and
responsibility for al program staff.

E. When the governing body is composed of more than
one person, the governing body shall establish bylaws, and shall
hold formal meetings at least twice a year to evaluate quality
assurance. A written record of meetings including date,
attendance, agenda and actions shall be maintained on-site.

F. The responsihilities of the governing body shall be as
follows:

1. to ensure program policy and procedure compliance,

2. toensurecontinua compliancewithrelevant local, state
and federa requirements,

3. to notify the Office within thirty days of changes in
program administration or purpose, and

4. to ensurethat the programis fiscally sound.

R501-13-5. Statutory Authority.

A. A publicly operated program shall document the
statutory basis for existence.

B. A privately operated program shall document
ownership or incorporation.

R501-13-6. Program Administration.

A. A qudified Director shall be designated by the
governing body to be responsible for day to day program
operation.

B. Records as specified shall be maintained on-site.

C. Program personnel shall not handle consumer finances.

D. Thereshall beawritten statement of purposetoinclude
the following:
mission statement,
description of services provided,
description of services not provided,
description of population to be served,
fees to be charged, and
. participation of consumersin activities related to fund
ralsng, publicity, research projects, and work activities that
benefit anyone other than the consumer.

E. The statement of purpose shall be provided to the
consumer and the responsible person and shall be available to
the Office, upon request. Notice of such availability shall be
posted.

F. There shall be a quality assurance plan to include a
description of methods and standardsused to assurehigh quality
services. Implementation of the plan shall be documented and
available for review by the Office, the consumer, and the
responsible person.

G. Thereshall bewrittenreportsof all grievancesand their
conclusion or disposition.  Grievance reports shal be
maintained on-site.

H. The program shall have clearly stated guidelines and
administrative procedures to ensure the following:

1. program management,

2. maintenance of complete and accurate accounts, books,
and records, and

3. maintenance of records in an accessible, standardized
order and retained as required by law.

I. All program staff, consultants, volunteers, interns and
other personnel shall read, understand, and sign the current
Department of Human Services, hereinafter referred to asDHS,
Provider Code of Conduct.

J. The program shall post their license in a conspicuous
place on the premises.

K. Each programshall comply with State and Federal laws
regarding abuse, shall post acopy of State Law 62A-3-301, and
provide an informational flyer to each consumer and the
responsible person.

L. The program shal meet American Disabilities
Act,(ADA) guidelinesand make reasonabl e accommodation for
consumers and staff. ADA guidelines and reasonable
accommodation shall be determined by the authority having
jurisdiction.

M. The program shall comply with local building code
enforcement for disability accessibility.

G’.U"P.W!\J!—‘

R501-13-7. Record K eeping.

A. The Director shall maintain the following information
on-site at all times:

1. organizational chart,

2. bylaws of the governing body if applicable,

3. minutes of formal meetings,
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4. daily consumer attendance records,

5. al program related leases, contracts and purchase-of-
service agreements to which the governing body is a party,

6. annua budgets and audit reports,

7. annua fire inspection report and any other inspection
reports as required by law, and

8. copiesof all policies and procedures.

B. The Director shall have written records onsite for each
consumer, to include the following:

1. demographic information,

2. Medicaid and Medicare number, when appropriate,

3. biographical information,

4. pertinent background information,

a persona history, including social, emotional, and
physical development,

b. legal status, including consent forms for dependent
consumers, and

C. anemergency contact with name, addressand telephone
number,

5. consumer health records including the following,

a record of medication including dosage and
administration,

b. acurrent health assessment signed by a physician, and

c. signed consent form,

6. intake assessment,

7. signed consumer agreement, and

8. copy of consumers' service plan.

C. TheDirector shall have an employment file on-site for
each staff person.

D. The Office shall have the authority to review program
records at anytime.

R501-13-8. Direct Service M anagement.

A. Theprogram shall have awritten eligibility, admission
and discharge policy and procedure to include the following:

1. intake process,

2. self-admission,

3. notification of the responsible person,

4. reasons for admission refusal which includes awritten,
signed statement, and

5. reasons for discharge or dismissal.

B. Intake Assessment

1. Before a program admits a consumer, a written
assessment shall be completed to evaluate current health and
medical history, legal status, socia, psychologica and, as
appropriate, developmental, vocational or educational factors.

2. In emergency drop-in care situations which necessitate
immediate placement, the assessment shall be completed on the
same day of servicein al situations.

3. All methods used during intake shall consider age,
cultural background, dominant language, and mode of
communication.

4. Duringintake, the consumer'slegal status, according to
State Law, shall be determined as it relates to the responsible
person who may have legal authority to make decisions on the
consumer’s behalf.

C. Consumer Agreement

A written agreement, developed with the consumer, the
responsible person and the Director or designee, shal be

completed, signed by all parties, and kept in the consumer’s
record. It shall include the following:

1. rulesof program,

2. consumer and family expectations as appropriate and
agreed upon,

3. services to be provided and not provided and cost of
service, including refunds,

4. authorization to serve and to obtain emergency medical
care, and

5. arrangements regarding absenteeism, visits, vacation,
mail, gifts, and telephone calls, as appropriate.

D. Individual Consumer Service Plan

1. A program staff member in collaboration with the
Director, shall be assigned to each consumer and have
responsibility and authority for development, implementation,
and review of the individual consumer service plan.

2. The plan shall include the following:

a. findingsof theintake assessment and consumer records,

b. individualized program plan to enhance consumer well-
being,

c. specification of daily activities and services,

d. methods for evaluation, and

e. discharge summary.

3. Individual consumer service plans shall be developed
within threeworking days of admission and evaluated within 30
days of admission and every 90 days thereafter or as changes
occur.

4. All persons working directly with the consumer shall
review the individual consumer service plan.

E. Incident or Crisis Intervention Reports

1. There shal be written reports to document consumer
death, injuries, fights, or physica confrontations, situations
requiring the use of passive physica restraints, suspected
incidents of abuse or neglect, unusua incidents, and other
situations or circumstances affecting the health, safety, or well-
being of a consumer whilein care.

2. Thereport shal include the following:

a. summary information,

b. date and time of emergency intervention,

c. list of referrasif any,

d. follow-up information, and

e. signature of person preparing report and other witnesses
confirming the contents of the report.

3. Thereport shall be completed within 48 hours of each
occurrence and maintained in theindividual consumer’srecord.

4. When an incident or crisis involves abuse, neglect or
death of a consumer, the Director or designee shall document
the following:

a. apreliminary written report within 24 hours of the
incident, and

b. immediate notification to the Office, the consumer’s
legally responsible person, the nearest Human Services office,
and as appropriate alaw enforcement authority.

R501-13-9. Direct Service.

A. Adult day care activity plans shall be prepared to meet
individual consumer and group needs and preferences. Daily
activity plans may include, community living skills, work
activity, recreation, nutrition, persona hygiene, social
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appropriateness, and recreational activities that facilitate
physical, social, psychological, and emotional development.

B. Activity plansshall bewritten, staff shall be oriented to
their use, and shall be maintained on file at the program.

C. There shal be a daly schedule, posted and
implemented as designed.

D. Each consumer shall havethe opportunity to useat | east
four of the following activity areas each day: general activities,
sedentary activities, specialized activities, rest area, self care
area, appointed outdoor area, kitchen and nutrition area, and
reality orientation area.

E. A sufficient amount of equipment and materialsshall be
provided so that consumers can participate in a variety of
activities simultaneously.

F. Consumers shall receive direct supervision at al times
and be encouraged to participate in activities.

G. All consumers shall receive the same standard of care
regardless of funding source.

R501-13-10. Behavior M anagement.

A. There shall be a written policy and procedure for
methods of behavior management to include the following:

1. definition of appropriate and inappropriate consumer
behaviors, and

2. acceptable staff responses to inappropriate behaviors.

B. The policy shal be provided to all staff prior to
working with consumers and staff shall receive annual training
relative to behavior management.

C. No staff member shall use, nor permit the use of
physical restraint, humiliating or frightening methods of
punishment on consumers at anytime.

D. Passive physical restraint shall be used only in
behavioral related situations as a temporary means of physical
containment to protect the consumer, other persons, or property
from harm. Passive physical restraint shall not be associated
with punishment in any way.

R501-13-11. Rightsof Consumers.

A. The program shall have a written statement of
consumers’ rights to include the following:

1. privacy of information and privacy for both current and
closed consumers' records,

2. reasons for involuntary termination and criteria for
readmission to the program,

3. potential harm or acts of violence to consumers or
others,

4. consumers responsibilitiesincluding household tasks,
privileges, and rules of conduct,

5. service fees and other costs,

6. grievance and complaint procedures,

7. freedom from discrimination,

8. theright to be treated with dignity, and

9. the right to communicate with family, attorney,
physician clergyman, and others.

B. The consumer and the responsible person shall be
informed of the consumer rights statement to his or her
understanding verbally and in writing.

R501-13-12. Personnel Administration.

A. There shal be written policies and procedures to

include the following:

staff grievances,

lines of authority,

orientation and ongoing training,

performance appraisas, and

rules of conduct.
. Individua staff and the Director shall review policy
together.

C. The program shall have a Director, appointed by the
governing body, who shall be responsible for day to day
program and facility management.

D. The Director or designee shall be on-site at all times
during program operating hours.

E. The program shall employ a sufficient number of
trained, licensed, and qualified staff in order to meet the needs
of the consumers, implement the service plan, and comply with
licensing rules.

F. The program shall have a written job description for
each position, to include a specific statement of duties and
responsibilities and the minimum required level of education,
training and work experience.

G. The governing body shall ensure that al staff are
certified or licensed as legally required and appropriate to their
assignment.

H. The program shall have access to a physician licensed
to practice medicine in the State of Utah.

I. The Director shall have a file on-site for each staff
person to include the following:

1. application for employment, including record of
previous employment with references,

. applicable credentials and certifications,
. initial health evaluation including medical history,
. Tuberculin test,
. food handler permit as required,
. training record, including first aid and CPR,
performance evauations, and
. signed copy of Code of Conduct.
Provisions of R501-14 and R501-18 shall be met.
. Staff shall have access to his or her staff file and shall
be allowed to add written statements to the file.

L. Staff filesshall beretained for aminimum of two years
after termination of employment.

M. A program using volunteers, student interns or other
personnel, shall have awritten policy to include the following:

1. direct supervision by a paid staff member,

2. orientation and training in the philosophy of the
program, the needs of consumers, and methods of meeting those
needs,

3. character reference checks, and

4. al personnel shall complete an employment application
and shall read and sign the current Provider Code of Conduct.
The application shall be maintained on-site for two years.

N. Staff Training:

1. Staff members shall be trained in al program policies
and procedures.

2. Staff shall have Food Handler permits as required to
fulfill their job description. The program shall have a staff
person trained, by a certified instructor, infirst aid and CPR on
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duty with the consumers at all times.

3. DHSmay requirefurther specifictraining, whichwill be
defined in applicable State contracts.

4. Training shall be documented and maintained in
individual staff files.

R501-13-13. Staffing.

A. Adult Day Care Staffing Ratios

1. When eight or fewer consumers are present, one staff
person shall providedirect supervision at all timeswith asecond
staff person meeting minimum staff requirements immediately
available.

2. When nineto 16 consumers are present, two staff shall
provide direct supervision at all times. The ratio of one staff
person per eight consumers will continue progressively.

3. In @l programs where one-half or more of the
consumers are diagnosed by a physician’s assessment with
Alzheimer, or related dementia, the ratio shall be one staff for
each six consumers.

4. Staff supervision shal be provided continualy
throughout staff training periods.

5. For programs with nine or more consumers,
administrative and maintenance staff shall not be included in
staff to consumer ratio.

B. The Director shal meet one of the following
credentials:

1. alicensed nurse,

2. alicensed socia worker,

3. alicensed psychologist,

4. arecreational, or physical therapist, properly licensed or
certified,

5. other licensed professionalsin related fields who have
demonstrated competenceinworking with functionally impaired
adults, or

6. aperson that has received verifiable training to work
with functionally impaired adults, and is in consultation on an
ongoing basis with a licensed or certified professiona with
Director credentials.

C. Directorsshall obtain 10 hoursof related training on an
annud basis.

D. Minimum Staff Requirements

1. Staff shall be 18 years of age or older and demonstrate
competency in working with functionally impaired adults.

2. Staff shall receive eight hours of initia orientation
training designed by the Director to meet the needs of the
program, plus 10 hours of work related training on a yearly
basis.

R501-13-14. Physical Facility.

A. The governing body shal provide written
documentation of compliance with the following:

1. local zoning,

2. local businesslicense,

3. local building codes,

4. local fire safety regulations, and

5. loca health codes, as applicable, including but not
limited to Utah Food Service and Sanitation Act.

B. Intheevent of ownership change, structural remodeling
or a change in category of service, the Office and other

regulatory agencies shall be immediately notified.

C. Building and Grounds

1. The program shall ensure that the appearance and
cleanliness of the building and grounds are maintained.

2. The program shall take reasonable measures to ensure
asafe physical environment for its consumers and staff.

R501-13-15. Physical Environment.

A. There shall be aminimum of fifty square feet of indoor
floor space per consumer designated specificaly for adult day
care during program operational hours. Hallways, office,
storage, kitchens, and bathrooms shall not be included in
computation.

B. Outdoor recreational space on or off site and
compatiblerecreational equipment shall beavailabletofacilitate
activity plans.

C. All indoor and outdoor areas shall be maintained in a
clean, secure and safe condition.

D. Areasdetermined to be unsafe, including steep grades,
cliffs, open pits, swimming pools, high voltage boosters, or high
speed roads, shall be fenced off.

E. Space shall be used exclusively for adult day care
during designated hours of operation.

F. Bathrooms

1. There shal be at least one bathroom exclusively for
consumers use during business hours. For facilities serving
more than ten consumers there shall be separate male and
female bathrooms exclusively for consumer use.

2. Adult day care programs shall provide the following:

TABLE 1
Toilets Sinks

Male 1:15 Female 1:15
Female 1:15 Male 1:15

3. Bathrooms shall accommodate physically disabled
consumers.

4. Each bathroom shall be properly supplied with toilet
paper, individual disposable hand towels or air dryers, soap
dispensers, and other items required for personal hygiene.
Consumers personal itemsshall belabel ed and stored separately
for each consumer.

5. Toilet rooms shall be ventilated by mechanical means
or equipped with a screened window that opens. Toilet rooms
shall be maintained in good operating order and in a clean and
safe condition.

6. Each toilet shdl be individually stalled with closing
doors for privacy.

G. Sdfety

1. All furniture and equipment shall be maintained in a
clean and safe condition. Equipment shall be operated and
maintained as specified by manufacturer instructions.

2. Grade level entrance, approved ramps, handrails and
other safety features shall be provided as determined by local,
state and federal regulations and fire authorities in order to
facilitate safe movement.

3. Provisions of the Utah Clean Air Act shall be followed
if smoking is alowed in the building.

4. Use of restrictive barriers shall be approved by fire
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authorities.

5. Use of throw rugsis prohibited.

6. Hot water accessible to consumers shall be maintained
at atemperature that does not exceed 110 Fahrenheit.

7. A secured storage area, inaccessibleto consumers, shall
be used for volatile and toxic substances.

8. Heating, ventilation, and lighting shall be adequate to
protect the health of the consumers. Indoor temperature shall be
maintained at a minimum of 70 Fahrenheit.

H. Food Service

1. Meals provided by program:

a Kitchens used for mea preparation shall be provided
with the necessary equipment for the preparation, storage,
serving and clean up of al meals. All equipment shall be
maintained in working order. Food preparation areas shall be
maintained in a clean and safe condition.

b. One person shall be responsible for food service.

c. The person responsible for food service shall maintain
a current list of consumers with special nutritional needs or
alergies. Records of consumer specia nutritional needs shall
be kept in the consumer’s service records. Food shall be
prepared and served in accordance with special nutritional
needs.

2. Food activitiesin which consumers participate shall be
directly supervised by staff with afood handlers permit.

3. Catered foods and beverages provided from outside
sources shall have adequate on-site storage and refrigeration as
well as amethod to maintain adequate temperature control.

4. Dining space shall be designated and maintained in a
clean and safe condition.

5. Menusshall be approved by aregistered dietitian unless
the program is participating in the Federal Adult and Child
Nutrition program administrated through the State Office of
Education.

6. Consumers shall receive meals or snacks according to
the following:

TABLE 2
Hours in Care

Meals/Snacks That Shall Be Served

1 meal and 2 snacks or
2 meals and 1 snack

8 or more hours

4 hours but less

than 8 hours 1 meal and 2 snacks

4 hours or Tess 1 snack

7. Sufficient food shall be available for second servings.

8. There shall be no more than three hours between snack
or meal service.

9. Powdered milk shall be used for cooking only.

I. Medication

1. All prescribed and over the counter medication shall be
provided by the consumer, the responsible person or by special
arrangement with a licensed pharmacy.

2. All medications shall be clearly labeled. Medication
shall be stored in alocked storage area. Refrigeration shall be
provided as needed with medication stored in a separate
container.

3. There shall be written policy and procedure to include
self administered medication, medication administered by

persons with legal authority to do so and the storage, control,
release, and disposal of medication in accordance with federal
and state law.

4. Any assisted administration of medication shall be
documented daily by the Director or designee.

R501-13-16. Infectious Disease and IlIness.

A. The program shall have policies and procedures
designed to prevent or control infectious and communicable
diseases in the facility.

B. If aconsumer shows signs of illness after arrival, staff
shall contact the family or the responsible person immediately.
The consumer shall be isolated.

C. No consumer shall be admitted for care or allowed to
remain at the program if there are signs of vomiting, diarrhea,
fever or unexplained skin rash.

D. Staff shall follow Department of Health rules in the
event of suspected communicable and infectious disease.

R501-13-17. Emergency Plansand General Safety.

A. Each program shall have a written plan of action for
disaster developed in coordination with local emergency
planning services and agencies.

B. Consumers and staff shall receive instructions on how
to respond to fire warnings and other instructionsfor life safety.

C. The program shal have a written plan which staff
follow in medical emergenciesand in arrangementsfor medical
care, including notification of consumers' physician and the
responsible person.

D. Fire drills shall be conducted at least monthly at
different times during hours of operation, and documented.
Notation of inadequate response shall be documented.

E. The program shall have immediate access to 24 hour
telephoneservice. Telephonenumbersfor emergency assistance
shall be posted by the telephone.

F. Theprogram shall have an adequately supplied first aid
kit on-site, appropriate to program size.

R501-13-18. Transportation.

A. There shall be written policy and procedures for
transporting consumers.

B. A list of al occupants or consumers, and the name,
address and phone number of the program shall be maintained
in each vehicle.

C. There shall be a means of transportation in case of
emergency.

D. Vehicledriversshall haveadriverslicensevalidinthe
State of Utah and follow safety requirements of State Motor
Vehiclesand Public Safety. Driversshall havecertifiedfirstaid
and CPR training.

E. Each vehicle shall be equipped with an adequately
supplied first aid kit.

F. A belt cutter shal be kept in all vehicles used to
transport consumers. The belt cutter shall be located in an
easily accessible, safe place.

G. Loose items shall be secured within the vehicle to
reduce the danger of flying objectsin an emergency.

KEY: human services, licensing
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R527. Human Services, Recovery Services.
R527-200. Administrative Procedures.
R527-200-1. Authority.

This rule establishes procedures for informal adjudicative
proceedings as required by Section 63-46b-5 of the
Administrative Procedures Act.

R527-200-2. Definitions.

1. Termsusedinthisrule are defined in Sections 62A-11-
202, 62A-11-303, and 63-46b-2.

2. Inaddition,

a "office" means the Office of Recovery Services;

b. "participate” means

(i) inaproceeding that wasinitiated by anotice of agency
action, present relevant information to the presiding officer
within thetime period described by statute or rulefor requesting
ahearing; and

(ii) if ahearing is scheduled, participate means attend the
hearing;

c. "party" means the Office of Recovery Services and the
respondent.

d. inall proceedings except those conducted to determine
the noncooperation of alV-A or Non-1V-A Medicaid recipient
or applicant, "party” does not mean the obligee, also called the
custodial parent.

e. in aproceeding to determine the noncooperation of a
IV-A or Non-1V-A Medicaid recipient or applicant, therecipient
or applicant is the respondent and is therefore a "party".

R527-200-3. Purpose.

The purpose of thisruleisto:

1. establish the form of proceedings,

2. provide procedures for reguesting and obtaining a
hearing when a proceeding is initiated by a notice of agency
action;

3. provide procedures and standards for orders resulting
from the administrative process;

4. provide procedures for informal proceedings;

5. provide procedures for the conduct of hearings,
conferences, and administrative reviews;

6. provide procedures for requesting reconsideration;

7. provide procedures for a motion to set aside a default
order;

8. provide procedures for amending an administrative
order;

9. provide procedures for setting aside an administrative
order; and

10. provide procedures for requesting judicial review.

R527-200-4. Designation of Presiding Officers.
Thefollowing persons are designated presiding officersin

adjudicative proceedings:

. team agents;

. team managers;

. program coordinators;

. program specidists;

. quality assurance specialists;

. associate regiona directors;

. regiona directors;
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8. directors;
9. other personsdesignated by the director of the Office of
Recovery Services.

R527-200-5. Form of Proceeding.

All adjudicative proceedings commenced by the office
through a notice of agency action, or commenced by other
persons affected by the office's actions through a request for
agency action shall beinformal adjudicative proceedings.

R527-200-6. Informal Adjudicative Proceedings.

The following actions are considered to be informal
adjudicative proceedings:

1. hearings, conferences, or administrative reviews to
establish, modify, or renew child support orders;

2. conferences to determine paternity;

3. conferences or hearings to establish a judgment for
genetic testing costs;

4. conferencesor hearingsto establish ajudgment for birth
expenses;

5. conferences or hearings to establish, modify, or renew
an order regarding liability for medical and dental expenses of
a dependent child;

6. administrative reviews to establish an order when a
noticeto enroll achild inamedical insurance plan is contested;

7. conferences or hearings to establish an order against a
garnishee enforcing an administrative garnishment;

8. administrative reviews to determine whether the
informati on concerning asupport debt which will bereported to
consumer reporting agencies is accurate;

9. conferences or hearings to establish the cause of an
overpayment obligation, and to modify, or renew the obligation;

10. hearings, conferences, or administrative reviews to
amend an administrative order;

11. hearings, conferences, or administrative reviewsto set
aside an administrative order;

12. administrative reviews to establish an order which
determines past-due support following a request for agency
action;

13. administrative reviews to establish an order when an
office determination of noncooperation iscontested by IV-A or
Non-1V-A Medicaid recipients;

14. conferencesor hearingsto establish ajudgment against
aresponsibleparty for costsand/or fees, and toimpose penalties
associated with legal action taken by the office; and

15. administrative reviews to establish an order of non-
disclosure when a determination is made not to disclose a
parent’sidentifying information to another statein an interstate
case action.

R527-200-7. Service of Noticeand Orders.

Notices, orders, written decisions, or any other documents
for which serviceisrequired or permitted to be made by Section
63-46b may be served using methods provided by Section 63-
46b or the Utah Rules of Civil Procedure.

R527-200-8.
Proceedings.
The procedures for informal adjudicative proceedings are

Procedures for Informal Adjudicative



UAC (Asof May 1, 2000)

Printed: May 4, 2000

Page 110

asfollows:

1. In proceedings initiated by a notice of agency action, t
he presiding officer will issue an order of default unless the
respondent does one of the following in response to service of
the notice:

a paysthe entire amount in full;

b. participates as provided in R527-200-12;

c. or, for overpayment programs, requests a hearing as
provided in R527-200-9.

2. Inproceedingsinitiated by anotice of agency action, the
presiding officer shall schedule a hearing if available under
R527-200-9 and the office receives the respondent’s written
request:

a within 30 days of service of notice of agency action; or

b. before an order isissued by the presiding officer.

3. In administrative garnishment proceedings, the
presiding officer shall schedule an administrative review if the
office receives the obligor’s written request for agency action
within 10 days of the financial institution sending notice to the
obligor of an administrative garnishment, or if the obligor
reguests the administrative review prior to any request by the
garnisheefor theissuance of an order to the garnisheeto pay the
office;

4. Within areasonable time after the close of an informal
adjudicative proceeding, the presiding officer shall issue a
signed order in writing which states the following:

a thedecision;

b. thereason for the decision;

c. anotice of the right to request reconsideration and the
right to petition for judicial review; and

d. thetime limits for requesting reconsideration or filing
apetition for judicial review.

5. The presiding officer’s order shall be based on the facts
appearing in theagency’s caserecords and on thefacts presented
in evidence at any hearings, conferences, or administrative
reviews.

6. A copy of the presiding officer’sorder shall be promptly
mailed to each of the parties.

R527-200-9. Availability of a Hearing or Administrative
Review in Informal Adjudicative Proceedings.

1. A hearing before a presiding officer in the Office of
Administrative Hearings, Department of Human Services is
permitted in an informal adjudicative proceeding if:

a. the proceeding was initiated by a notice of agency
action; and

b. therespondent in aproperly filed request for hearing or
in the course of participation raises a genuine issue as to a
material fact as provided in R527-200-10; and

c. for child support services, participatesin a preliminary
agency conference.

2. An administrative review before a presiding officer in
the Officeof Recovery Services, Department of Human Services
is permitted if an informal adjudicative proceeding is initiated
by arequest for agency action.

a. The presiding officer shall conduct a review of al
documentation provided by the requesting party and in the
agency files, and issueaDecision and Order stating thedecision
and the reasons for the decision.

b. The requesting party shall not be required to appear,
either in person or through representation when the
administrative review is conducted, but may choose to attend.

R527-200-10.
Proceedings.

1. Inproceedingsinitiated by anotice of agency action, all
hearing requests shall be referred to the presiding officer
appointed to conduct hearings.

2. Thepresiding officer shall givetimely notice of thedate
and time of the hearing to all parties.

3. Before granting a hearing in a case referred, the
presiding officer appointed to conduct the hearing may decide
whether the respondent raises a genuine issue as to a material
fact. Upon determining there is no genuine issue as to a
material fact, the presiding officer may deny the request for
hearing, and close the adjudicative proceeding.

4. Therespondent may object to the denial of ahearing as
grounds for relief in arequest for reconsideration.

5. Thereisno genuine issue asto amaterial fact if:

a the evidence gathered by the office and the evidence
presented for acceptance by the respondent are sufficient to
establish the obligation of the respondent under applicablelaw;
and

b. no other evidence in the record or presented for
acceptance by the respondent in the course of respondent’s
participation conflictswith the evidenceto berelied upon by the
presiding officer in issuing an order.

6. Evidence upon which a presiding officer may rely in
issuing an order when there has been no hearing:

a documented wage information from employers or
governmental sources;

b. failure of the respondent to produce upon request of the
presiding officer canceled checks as evidence of payments
made;

c. failureof therespondent to produce arecord kept by the
clerk of court, a financia institution, or the office, showing
payments made;

d. failureof therespondent to produce awritten agreement
inaNon-1V-A case which was signed by both the absent parent
and the custodia parent providing for an aternate means of
satisfying a child support obligation;

e. birth certificates of the children whose support is sought
from the respondent;

f. certified copies of the latest support orders;

g. other applicable documentation.

Hearings in Informal Adjudicative

R527-200-11. Telephonic Hearings.

Telephonic hearings will be held at the discretion of the
Office of Administrative Hearings, Department of Human
Services.

R527-200-12.  Procedures and Standards for Orders
Resulting from Service of a Notice of Agency Action.

1. If the respondent agrees with the notice of agency
action, he may stipulate to the facts and to the amount of the
debt and current obligation to be paid. A stipulation, and
judgment and order based on that stipulation is prepared by the
office for the respondent’s signature. Orders based on
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stipul ation are not subject to reconsideration or judicial review.

2. If therespondent participatesby attending apreliminary
conference or otherwise presents relevant information to the
presiding officer, but does not reach an agreement with the
office or is unavailable to sign a stipulation, and does not
request a hearing, the presiding officer shall issue a judgment
and order based on that participation.

3. If therespondent participatesin any way after receiving
a notice of agency action to establish paternity and child
support, and fails to respond to subsequent notices for genetic
testing or test results, the presiding officer shall issueajudgment
and order based on the failure of the respondent to respond to
the subseguent notices.

4. If the respondent requests a hearing and participates by
attending a preliminary agency conference, and after that
conference the respondent does not agree with the notice of
agency action, and participates by attending the hearing, the
presiding officer who conducts the hearing shall issue an order
based upon the hearing.

5. If the respondent fails to participate as follows, the
appropriate presiding officer may issue an order of default and
default judgment:

a the respondent fails to respond to the notice of agency
action and does not request a hearing;

b. after proper notice the respondent fails to attend a
preliminary conference scheduled by the presiding officer to
consider matters which may aid in the disposition of the action;
or

c. after proper notice the respondent fails to attend a
hearing scheduled by the presiding officer pursuant to awritten
request for a hearing.

6. Thedefault judgment istaken for the same amount and
for the same months specified in the notice of agency action
which was served on the respondent. The judgment cannot be
taken for more than the amount or time periods specified in the
notice of agency action. If thereisno previous court order and
the best available information supports the amount, the
judgment may be taken for lessthan the amount specified in the
notice of agency action. The respondent may seek to have the
default order set aside, in accordance with Section 63-46b-11.

7. If arespondent’s request for a hearing is denied under
R527-200-10, the presiding officer issuesajudgment and order
based upon the information in the case record.

8. Notwithstanding any order which sets payments on
arrearages, the officereservestheright to periodically report the
total past-due support amount to consumer reporting agencies,
intercept state and federal tax refunds, submit cases to the
federal administrativeoffset programwhere permitted by federal
regulation, levy upon real and personal property, and to reassess
payments on arrearages.

R527-200-13. Conduct of Hearings, Conferences, and
Administrative Reviews in Informal Adjudicative
Proceedings.

1. Thehearing, conference, or administrative review shall
be conducted by a duly qualified presiding officer. The
presiding officer shall not have been involved in preparing the
information aleged in the notice which is the basis of the
adjudicative proceeding. No presiding officer shall conduct a

hearing, conference, or administrativereview inacontested case
if itisalleged and proved that good cause exists for theremoval
of the presiding officer assigned to the case. The party or
representative requesting the change of presiding officer shall
make the request in writing, and the request shall be filed and
called to the attention of the presiding officer not less than 24
hours in advance of the hearing.

2. Duties of the presiding officer when conducting a
hearing:

a Based upon the notice of agency action, objections
thereto, if any, and the evidence adduced at the hearing, the
presiding officer shall determinetheliability and responsibility,
if any, of the respondent under Section 62A-11-304.2.
Following determination of liability, the presiding officer shall
refer the obligor to the team handling the casefor determination
of acceptable periodic payment or aternative means of
satisfaction of any arrearage obligation.

b. The presiding officer conducting the hearing may:

(i) regulate the course of hearing on al issues designated
for hearing;

(ii) receive and determine procedural requests, rule on
offers of proof and evidentiary objections, receive relevant
evidence, ruleon thescopeand extent of cross-examination, and
hear argument and make determination of all questions of law
necessary to the conduct of the hearing;

(ili)  request testimony under oath or affirmation
administered by the presiding officer;

(iv) upon mation, amend the notice of agency action to
conform to the evidence.

3. Rulesof Evidence in hearings:

a Discovery is prohibited, but the office may issue
subpoenas or other orders to compel production of necessary
evidence.

b. Any person who is a party to the proceedings may call
witnesses and present such oral, documentary, and other
evidence and comment on the issues and conduct such cross-
examination of any witness as may be required for a full and
true disclosure of al facts relevant to any issue designated for
fact hearing and as may affect the disposition of any interest
which permits the person participating to be a party.

¢. Any evidence may be presented by affidavit rather than
by oral testimony subject to the right of any party to call and
examine or cross-examine the affiant.

d. All relevant evidence shall be admitted.

e. Officia notice may be taken of al facts of which
judicial notice may be taken in the courts of this state.

f. All parties shall have accessto information contained in
the office’sfilesand to all materials and information gathered in
the investigation, to the extent permitted by law and subject to
R527-5.

g. Intervention is prohibited.

h. In child support cases the hearing shall be open to the
obligee and al parties, as defined in R527-200-2.

4. Rights of the parties in hearings: A respondent
appearing before the presiding officer for the purpose of a
hearing may be represented by a licensed attorney, or, after
leave of thepresiding officer, any other person designated to act
astherespondent’srepresentativefor the purpose of thehearing.
The office’s supporting evidence for the office’s claim shall be
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presented at a hearing before a presiding officer by an agent or
representative fromthe office. Thesupporting evidencemay, at
the office's discretion, be presented by arepresentative fromthe
office of the Attorney General or by a staff attorney.

R527-200-14. Agency Review.

Agency review shall not be allowed. Nothing in thisrule
prohibits aparty from filing arequest for reconsideration or for
judicial review as provided in Sections 63-46b-13 and 63-46b-
14.

R527-200-15. Reconsideration.

Either the respondent or the office may request
reconsideration in accordance with Section 63-46b-13 once
during an informal adjudicative proceeding. The obligeeisnot
a party to the proceedings, therefore, the obligee may not
request reconsideration.

R527-200-16. Setting Aside Administrative Orders.

1. The office may set aside an administrative order for
reasons including the following:

a A rule or policy was not followed when the order was
taken.

b. The obligor was not properly served with a notice of
agency action.

¢. The obligor was not given due process.

d. The order has been replaced by ajudicia order which
covers the same time period.

2. Theoffice shall notify the obligor of itsintent to set the
order aside by serving the obligor with a notice of agency
action. The notice shall be signed by a presiding officer.

3. If after serving the obligor with a notice of agency
action, the presiding officer determines that the order shall be
set aside, the office shall notify the obligor.

R527-200-17. Amending Administrative Orders.

1. Theofficemay amend an order for reasonsincluding the
following:

a A clerical mistake was made in the preparation of the
order.

b. Thetime periods covered in the order overlap the time
periodsin another order for the same participants.

2. Theofficeshall notify the obligor of itsintent to amend
the order by serving the obligor with a notice of agency action.
The notice shall be signed by a presiding officer.

3. If after serving the obligor with a notice of agency
action, the presiding officer determines that the order shall be
amended, the office shall provide a copy of the amended order
to the obligor.

R527-200-18. M odifyingan AdministrativePater nity Order.

1. If an administrative paternity order hasbeen entered and
theindividual determined to be the father provides genetic test
resultswhich appear to exclude him asthe biological father, the
presiding officer shall initiate an adjudicative proceeding to
modify the paternity order prospectively.

2. The presiding officer shall notify the mother and the
previously determined legal father of the intent to modify the
order by sending notices of intent to modify based on the

genetic test results.

3. If the mother or previously determined legal father do
not present other evidence which callsinto doubt the credibility
of the genetic test results, the presiding officer shall issue an
order which modifies the original order, finding the previously
determined legal father to no longer bethelegal father effective
thedatethemodified order isissued. Thepresiding officer shall
send acopy of the order to both the mother and the former legal
father.

4. If other evidenceis presented which callsinto doubt the
credibility of the genetic test results, the presiding officer shall
not modify the original paternity order. The presiding officer
shall send notice of the decision to the mother and the father,
which will inform the father of his right to appeal the decision
to a court of competent jurisdiction.

KEY: administrative law, child support, overpayment*,
welfare fraud

February 1, 2000 62A-11-203
Notice of Continuation November 7,1996  62A-11-304.1
62A-11-304.2

62A-11-307.2

63-46b
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R527. Human Services, Recovery Services.
R527-800. Enforcement Procedures.
R527-800-1. Purpose and Authority.

A. Purpose

Enforcement actions may be initiated when:

1. Theobligor has agreed.

2. Theobligor is entitled to afederal or state income tax
refund which may be applied to certain debts under specific
Federal and State statute.

3. Theobligor hasfailed to make paymentson the debt and
the agency has information regarding the obligor's income
and/or assets.

B. Authority

Section 62A-11-104 charges the Office of Recovery
Services with the duty to collect money due the department.
Enforcement actions shall be initiated in accordance with the
specific statutory authority provided under specific state statute
and in accordance with the Crimina Code, Utah Rules of Civil
Procedure Uniform Probate Code and the Judicial Code Utah
Code Annotated.

R527-800-2. Credit of Tax Refund.

The office may credit an overpayment of taxes toward a
judgment owed to the state, in accordance with Section 59-10-
529.

R527-800-3. Gar nishment of Wages.
The department may garnish wages in accordance with
Rule 64D, Utah Rules of Civil Procedure.

R527-800-4. Acquisition and Disposition of Real Property.

A. Thedepartment may acquire property in payment for an
obligation by:

1. voluntary conveyance.

2. conveyance by heirs; or

3. execution.

B. Acquisition of real property isan action of last resort.

C. Voluntary conveyance shall be by Warranty or Quit
Claim Deed in favor of the department.

D. Property owned by the stateistax exempt in accordance
with Section 59-2-1101.

R527-800-5. Saleof Real Property.

A. Certified appraisalsand preliminary titlereportsmay be
requested.

B. The department will not provide title insurance. The
State will clear al back taxes and encumbrances from the
property at the time of closing.

R527-800-6. Liens, Cost of Sale.
The costs of sale which are allowed are those provided in
62A-11-111.

R527-800-7. Sanctions, Retained Support.

In accordance with 45 CFR 232.12(d), if a recipient
incurred a Retained Support obligation and failsto either make
an agreement to pay the debt or makes an agreement and
defaults, a sanction for non-cooperation must be imposed if the
obligor is currently receiving AFDC.

R527-800-8. Sanction, Medical Support, TPL, Pater nity.

In accordance with 42 CFR 433.147-148 a recipient of
medical assistance must cooperate with the state agency in
providing information regarding Third Party Liability,
establishment of paternity for children to establish medical
support liability, and in utilizing al available third party
resources to offset medicaid expenditures. Failureto cooperate
will result in the recipient being removed from the medical
assistance case.

KEY: enforcement, civil procedur e, medicaid, welfarefraud

November 16, 1996 62A-11-111
Notice of Continuation September 24, 1996 35A-1-502
62A-11-104
62A-11-110
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R590. Insurance, Administration.

R590-140. Reference Filings of Rate Service Organization
Prospective L oss Costs.

R590-140-1. Authority.

This rule is promulgated by the Insurance Commissioner
pursuant to the general authority granted under Subsections
31A-2-201(1) and 31A-2-201(3)(a) to adopt rules for the
implementation of the Utah Insurance Code. Further authority
is granted by Subsection 31A-19-206(2) which alows the
commissioner to issue rules requiring the filing of supporting
data necessary for the proper functioning of the rate monitoring
and regulating process.

R590-140-2. Purpose.

Pursuant to 31A-19-205, rate filings made by individual
insurers in compliance with the requirements of Section 31A-
19-203 may includetheexperienceof rate serviceorganizations.
This experience includes the statistical data, prospective loss
costs and supporting information as defined in thisrule. The
purpose of this rule is to set forth rules and procedural
requirementswhich the commissioner deems necessary to carry
out the provisions of Section 31A-19-203 as to the rate and
supplementary rate information filings of property and casualty
insurers that refer to and incorporate, in whole or in part,
prospectivelosscostsfilingsmadeby rate service organi zations.

R590-140-3. Applicability and Scope.

This rule applies to the types of insurance described in
Section 31A-19-101 and to insurers making filings under
Section 31A-19-203 subject to any exemptions the
commissioner may order pursuant to Section 31A-19-103.

R590-140-4. Definitions.

For the purpose of this rule, the commissioner adopts the
definitions as particularly set forth in Section 31A-1-301, and
Section 31A-19-102 in addition to the following:

(1) "Expenses' meansthat portion of arate attributable to
acquisition, field supervision, collection expenses, general
expenses, taxes, licenses and fees.

(2) "Prospective loss costs' means that portion of arate
that is based on historical aggregate losses and |oss adjustment
expenses which are adjusted to their ultimate value and
projected to a future point in time. Except for loss adjustment
expenses, the term does not include provisions for expenses or
profit.

(3) "Rate" means the cost of insurance per exposure unit
and may be expressed as a single number or as prospective loss
costs with an adjustment factor to account for the treatment of
expenses, profit and variations in loss experience before
individual risk variations based on loss or expense are applied.
The term does not include minimum premiums.

(4) "Referencefiling" means a filing of prospective loss
costs, supporting information, or both, made by alicensed rate
service organization. An insurer that subscribes to the rate
service organization may refer to or incorporate elements of
referencefilingsin its own filings.

(5) "Supplementary rateinformation” includes, in addition
to those elements listed in Subsection 31A-19-103(4) any
manual or plan of policy writing rules, classification system,

territory codes and descriptions, and any other similar
information needed to determine the applicable premium for an
insured. The term includes factors and relativities such as
increased limitsfactors, classification rel ativitiesand deductible
relativities.

(6) "Supporting information" includes:

(& the experience and judgment of the insurer or
organization making the filing and the experience or data of
other insurers or organizations relied upon;

(b) theinterpretation of any statistical datarelied upon;

(c) descriptions of methods used in making the rates; and

(d) any other similar information required by the
commissioner.

R590-140-5. Filingsof Advisory ProspectivelL ossCostsand
Adjustment Factors.

(1) A rate service organization may develop and make
referencefilingscontai ning advisory prospectivelosscosts. The
reference filing must:

(8) contain the statistical dataand supporting information
for thecal culationsor assumptionsunderlying those prospective
loss costs; and

(b) befiled and effectivein the same manner asratesfiled
pursuant to Section 31A-19-203.

(2) Aninsurer may make afiling of rates by:

(8 becoming a participating insurer of a licensed rate
service organization that makes reference filings of advisory
prospective loss costs;

(b) authorizing the commissioner to accept reference
filings on its behalf; and

(c) filing with the commissioner the information required
in Section R590-140-6.

(3) If an insurer chooses the procedure outlined in
Subsection (2) above, the insurer’s rates shall be:

(a) the prospective loss costs filed by the rate service
organization pursuant to Subsection (1); and

(b) any adjustment to the prospective loss costs filed as
required by Section R590-140-6 that are in effect for that
insurer.

(4) The filing of an adjustment to the prospective loss
costs by an insurer shall become effective in accordance with
the provisions of Section 31A-19-203 that apply to thefiling of
rates.

R590-140-6. Required Filing Documents.

A filing by an insurer that refers to a reference filing of
prospective loss costs made by arate service organization must
include the UTAH Insurer Loss Costs Multiplier Filing Forms
Pages one and two and the Expense Constant Supplement, if
applicable. Samplesof theseformsare available from the Utah
Insurance Department.

R590-140-7. Supplementary Rate Information.

(1) A rate service organization may develop and make
filingsof supplementary rateinformation. Thesefilingsshall be
madein accordancewith Sections31A-19-102(2), 31A-19-203
and 31A-19-205.

(2) Aninsurer may make afiling of supplementary rate
information by:
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(8 becoming a participating insurer of a licensed rate
service organization; and

(b) authorizing the commissioner to accept afiling by the
organization on behalf of the insurer.

(3) Except for any modification filed by the insurer, the
supplementary rate information of the insurer must be the same
asthat filed by the rate service organization.

R590-140-8. Filing of Rate and M anual Pages.

(1) If thefinal rates of an insurer are determined solely by
applying its adjustment, as presented in the UTAH Insurer Loss
Costs Multiplier Filing Forms Pages one and two and the
Expense Constant Supplement, if applicable, to the prospective
loss costs that are contained in the reference filing and printed
in therating manual of the rate service organization, theinsurer
is not required to develop or file its final rate pages with the
commissioner.

(2) If aninsurer prints and distributes final rate pages for
itsown use and the rates are based on the application of itsfiled
adjustments to the prospective loss costs of a rate service
organization, the insurer must file those pages with the
commissioner.

(3) If arate serviceorganization doesnot print prospective
loss costsin its rating manual, the insurer must submit its rates
to the commissioner.

(4) If arate service organization does not file certain
premium elements, such as minimum premiums, these must be
filed by the insurer.

R590-140-9. Existing Rates and Deviations.

(1) Nothing in these procedures shall be construed to
requirearate service organization or its participating insurersto
refile rates previoudly filed with the commissioner.

(2) A participating insurer of a rate service organization
may continue to use all rates and deviations currently filed for
its use until the insurer makesits own filing to change its rates
by making an independent filing or by filing the UTAH Insurer
Loss Costs Multiplier Filing Forms Pages one and two and the
Expense Constant Supplement, if applicable that adopts the
prospective loss costs of a rate service organization or an
adjustment to the prospective loss costs by the insurer.

(3) In order that the commissioner may verify the rates
being used, the insurer is required to maintain documentation
demonstrating that the rates and deviations being used by the
insurer have been filed with the commissioner. These
documentsmust be produced at therequest of thecommissioner.
Failure or refusal to do so may subject the insurer to sanctions
pursuant to 31A-2-308.

R590-140-10. Severability.

If any provision of thisruleor its application to any person
or circumstance is for any reason held to be invalid, its
invalidity may not affect any other provision or application of
thisrulewhich can be given effect without theinvalid provision
or application, and to this end the provisions of this rule are
declared to be severable.

KEY: insurance
February 24, 1997 31A-2-201

Notice of Continuation April 13, 2000

31A-19-206
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R590. Insurance, Administration.

R590-153. Unfair Inducementsand M arketing Practicesin
Obtaining Title Insurance Business.

R590-153-1. Authority.

This rule is promulgated pursuant to Section 31A-2-
201(3)(a), in which the Commissioner is empowered to make
rules to implement the Insurance Code, and pursuant to the
specific authority of Section 31A-23-302(8), which authorizes
the Commissioner to define unfair methods of competition or
any other unfair or deceptive act or practice in the business of
insurance.

R590-153-2. Purpose.

The purpose of this rule is to identify certain practices
which the commissioner finds provide unfair inducements for
the placement of title insurance business and as such constitute
unfair methods of competition.

R590-153-3. Scope.

This Rule applies to al title insurers, title insurance
agencies and title insurance agents and al employees,
representatives and any other party working for or on behalf of
said entities whether as afull time or part time employee or as
an independent contractor.

R590-153-4. Definitions.

For the purpose of this Rule the commissioner adopts the
definitionsas set forth in Section 31A-1-301, and thefollowing:

A. "Producer of title business’ means any person engaged
in abusiness, profession or occupation of:

(1) buying or selling interestsin real property;

(2) making loanssecured by interestsin real property; and

(3) shal include but not be limited to real estate agents,
real estate brokers, mortgage brokers, lending or financial
institutions, builders, developers, sub-dividers, attorneys,
consumers and the employees, agents, representatives, or
solicitors of any of the foregoing.

B. "Discount” means the furnishing or offering to furnish
title insurance, services congtituting the business of title
insurance or escrow services for a total charge less than the
amounts set forth in the applicabl e rate schedul esfiled pursuant
to Section 31A-19a-203 or 31A-19a-209.

C. "Trade Association" means arecognized association of
persons, a majority of whom are producers of title insurance
business or persons whose primary activity involves real
property.

D. "Business meals’ shall include drinks and tips.

E. "Official Trade Association Publication" means:

(1) amembership directory, provided itsexclusive purpose
is that of providing the distribution of an annual roster of the
association’s members to the membership and other interested
parties; or

(2) an annua, semi-annua, quarterly or monthly
publication containing information and topical material for the
benefit of the members of the association.

R590-153-5. Unfair Methods of Competition, Acts and
Practices.
The commissioner finds that providing or offering to

provide any of the following benefits by parties identified in
Section R590-153-3 to any producer of title insurance, either
directly or indirectly, except as specifically alowed in Section
R590-153-6 below, is a material and unfair inducement to
obtaining title insurance business and constitutes an unfair
method of competition in the business of title insurance
prohibited under Section 31A-23-302:

A. The furnishing of a commitment to provide title
insurance without charge or at a charge discounted from an
applicable rate filing. The prima facie cost of producing a
commitment to insure shall be 60% of the minimumratefiled by
the insurance company in the absence of a cost supported rate
filing either higher or lower.

B. The paying of any charges for the cancellation of an
existing title insurance commitment issued by a competing
organization, unless that commitment discloses a defect which
givesriseto aclaim on an existing policy.

C. Furnishing escrow services pursuant to Section 31A-
23-307, for a charge less than the charge filed pursuant to
Section 31A-19a-209(5) or the filing of charges for escrow
services with the commissioner which are less than the actual
cost of providing the services.

D. Waiving al or any part of established fees or charges
for services which are not the subject of rates filed with the
Commissioner.

E. Deferring or waiving any payment for insurance or
services otherwise due and payable, including "holding for
resae’.

F. Furnishing services not reasonably related to a bona
fidetitleinsurance or escrow, settlement, or closing transaction.
Examples (non exclusive): computer services, non-related
delivery services, accounting assistance, legal counseling.

G. Thepaying for, furnishing, or waiving all or any part of
the rent for space occupied by any producer of title insurance
business.

H. Renting space from any producer of title business,
regardless of the purpose, at a rate which is excessive when
compared with rents for comparable space in the same
geographic area, or paying rent based in whole or in part on the
volume of business generated by any producer of titleinsurance
business.

I. Furnishing all or any part of the time or productive
effort of any employee of the title insurance organization or
insurer (i.e., secretary, clerk, messenger, escrow officer etc.) to
any producer of title insurance business.

J. Paying for all or any part of the salary of an employee
of any producer of title insurance business.

K. Paying, or offering to pay, either directly or indirectly,
salary, commissionsor any other consideration to any employee
who is at the sametime engaged asareal estate agent or broker
or as amortgage broker.

L. Paying for thefeesor charges of aprofessiona (e.g. an
appraiser, surveyor, engineer, attorney, etc.) whose servicesare
required by any producer of titleinsurance businessto structure
or complete a particular transaction.

M. Sponsoring, cosponsoring, subsidizing, contributing
fees, prizes, gifts, food or otherwise providing anything of value
for an activity, except as allowed under Subsection R590-153-
6(F) of aproducer of titleinsurancebusiness. Activitiesinclude,
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but are not limited to: "open houses' at homes or property for
sale, meetings, breakfasts, luncheons, dinners, conventions,
installation ceremonies, celebrations, outings, cocktail parties,
hospitality room functions, open house celebrations, dances,
fishing trips, gambling trips, sporting events of al kinds,
hunting trips or outings, golf or ski tournaments, artistic
performances and outings in recreation areas or entertainment
areas.

N. Sponsoring, subsidizing, supplying prizes or labor,
except as alowed under Subsection R590-153-6(C), or
otherwise providing thingsof valuefor promotional activities of
producers of title insurance business. Title agents or insurers
may attend activities of producersif there is no additional cost
to the agent or insurer other than their own entry fees,
registration fees, meals, etc., and provided that these feesare no
greater than those charged to producers of title insurance
business or others attending the function.

O. Providing gifts or anything of value to a producer of
titleinsurance businessin connection with social eventssuch as
birthdays, job promotions, etc. except as provided in Subsection
R590-153-6(H). A letter or card in these instances will not be
interpreted as providing athing of value.

P. Providing either directly or indirectly, a compensating
balance or deposit in alending institution either for the express
or implied purpose of influencing the placement or channeling
of titleinsurance business by such lending institution. Thisdoes
not preclude transactionswith lending institutionswhich arein
the normal course of business.

Q. Furnishing any part of a title agency’s or insurer’s
facilities (e.g. conference rooms, meeting rooms, etc.) to a
producer of titleinsurance business or trade association without
receiving afair rental charge comparableto other rental charges
for facilities in the same geographic area.

R. Furnishing information packets, listing kits, "farm”
packages or any other form of title evidence without first filing
a specimen form copy with the commissioner and specifying a
rate for which the form is available. The rate may not be less
than the actua cost of producing the information and the
material furnished.

S. Paying for any advertising on behalf of a producer of
title insurance business.

T. Advertising jointly with a producer of title insurance
business on subdivision or condominium project signs, or signs
for the sale of a lot or lots in a subdivision or units in a
condominiumproject. A titleinsuranceagency or company may
advertise independently that it has provided title insurance for
aparticular subdivision, condominium project etc., but may not
indicate that all future title insurance will be written by that
agency or through that company.

U. A direct or indirect benefit provided to a producer of
title insurance which is not specified in Section R590-153-6
below, will be investigated by the insurance department for the
purpose of determining whether it should be defined by the
commissioner as an unfair inducement under Section 31A-23-
302(8).

R590-153-6.
Entertainment.
A. A title agency, agent or insurer may furnish without

Permitted Advertisng and Business

charge a copy of any existing plat map, and tax information
covering a specific parcel of real estate, (Tax identification
number, assessed owner, assessed value of land and
improvements and the latest tax amount) without additions or
addenda or attachments which may be construed as reaching
conclusionsof the agency, insurer or agent regarding matters of
marketable ownership or encumbrances.

B. Advertisements by title agencies or companies must
comply with the following:

(1) The advertisement must be purely self-promotional.

(2) Advertisements may not be placed in a publication,
including an internet web page, that is hosted, published,
produced for, distributed by or on behalf of aproducer or group
of producers of titleinsurance business except as allowed under
R590-153-6 (B)(3).

(3) Advertisements in officia trade association
publications are permissible as long as any agency or title
insurer has an equal opportunity to advertisein the publication
and at the standard rates other advertisersin the publication are
charged.

C. Atitleagency, insurer or agent may donatetimeto serve
on a trade association committee and may also serve as an
officer for the trade association.

D. Atitleagency or insurer may havetwo self-promotional
open houses per calendar year for each of itsowned or occupied
facilities, (including branch offices) (e.g. a Christmas party, an
open house for remodeling of its facility, an open house for a
new facility for the organization). Theagency or insurer may not
expend more than $10.00 per guest per open house. The open
house may take place on or off theagency'sor insurer’s premises
but may not take place on the producer’s premises.

E. A title agency or insurer may distribute self-
promotional items having a value of $3 or less to producers of
titleinsurance business, consumers and members of the genera
public. These self-promotiona items shall be novelty gifts
which are nonedible and may not be personalized or bear the
name of the donee. Self-promotional items may only be
distributed in the regular course of business. Self-promotional
items may not be given to producers of title insurance business
or trade associations for redistribution by these entities.

F. A title agency or insurer may make expenditures for
business meals or activities on behalf of any person, whether a
producer of title insurance or not as a method of advertising if
the expenditure meets al the following criteria

(1) Theagent representing thetitle agency or an employee
of the insurer must be present during the business mea or
activity.

(2) There is a substantia title insurance business
discussion directly before, during or after the business meal or
activity.

(3) Thetotal cost of the business meal and the activity is
not more than $75.00 per person, per day.

(4) No more than three individuals from an office of a
producer of titleinsurance business may be provided abusiness
meal or activity by an agency or insurer in asingle day.

(5) Theentire business meal or activity may take place on
or off the agency’s or insurer’s premises, but may not take place
on the producer’s premises.

G. A title agency or insurer may conduct educational
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programs under the following conditions:

(1) The educational program shall address only title
insurance, escrow or topics directly related thereto.

(2) Theeducational program must be of at least one hour
duration.

(3) For each hour of education $10 or |ess per person may
be expended, including the cost of meals and refreshments.

(4) No more than one such educational program may be
conducted at the office of aproducer of title insurance business
per calendar quarter.

H. A title agency or insurer may acknowledge awedding,
birth or adoption of a child, or funeral of a producer of title
insurance businessor membersof his’her immediatefamily with
flowers or gifts not to exceed $50.00.

I. Any other advertising and/or business entertainment
must be requested in writing and approved in advance and in
writing by the commissioner.

R590-153-7. Penalties.

Subject to the provisions of the Utah Administrative
Procedures Act, violators of this rule shal be subject to
forfeitures, suspension or revocation of their insurance license
or Certificate of Authority, and/or any other penalties or
measures as are determined by the commissioner in accordance
with law.

R590-153-8. Severability.

If any provision or clause of thisrule or its application to
any person or situation is held invalid, such invalidity may not
affect any other provision or application of this rule which can
be given effect without theinvalid provision or application, and
to this end the provisions of this rule are declared to be
severable.

KEY: insurance
April 11, 2000 31A-2-201
Notice of Continuation December 15, 1997 31A-23-302
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R590. Insurance, Administration.
R590-164. Uniform Health Billing Rule.
R590-164-1. Authority.
This rule is promulgated by the Insurance Commissioner
pursuant to Subsection 31A-22-614.5.

R590-164-2. Purpose.

The purpose of this rule is to designate uniform claim
forms, billing codes and compatibl e & ectronic datainterchange
accepted by health issuers.

R590-164-3. Applicability and Scope.

A. Thisrule appliesto health claims and encounters.

B. Except as otherwise specificaly provided, the
requirements of this rule apply to issuers and providers.

C. Thisrule does not prohibit an issuer from requesting
additional information required to determine eligibility of the
claim under the terms of the policy or certificate issued to the
claimant.

D. Thisrule does not prohibit an issuer, or provider from
using alternative forms or procedures specified in a written
contract between the provider and issuer.

E. Thisruledoesnot exempt aprovider or issuer from data
reporting requirements under state or federal law or regul ation.

R590-164-4. Definitions.

Asused in thisrule:

A. Uniform Claim Forms are defined as:

(1) "HCFA Form 1450" meansthe health insurance claim
form maintained by HCFA for use by institutional care
providers. Currently thisform is known asthe UB92.

(2) "HCFA Form 1500" means the health insurance claim
form maintained by HCFA for use by health care providers.

(3) "J512 Form" means the uniform dental claim form
approved by the American Dental Association for use by
dentists.

(4) "NCPDP" meanstheNational Council for Prescription
Drug Program’s Claim Form or its el ectronic counterpart.

B. Uniform Claim Codes are defined as:

(1) "ASA Codes' means the codes contained in the ASA
Relative Value Guide developed and maintained by the
American Society of Anesthesiologists to describe anesthesia
services and related modifiers.

(2) "CDT-1 Codes' meansthe current dental terminology
prescribed by the American Dental Association.

(3) "CPT-4 Codes' means the physicians current
procedural terminology, fourth edition published by the
American Medical Association.

(4) "HCPCS" means HCFA’s Common Procedure Coding
System, a coding system which describes products, supplies,
procedures and health professional services and includes, the
American Medical Associations (AMA’s) Physician Current
Procedural Terminology, Fourth Edition (CPT-4) codes,
alphanumeric codes, and related modifiers. Thisincludes:

(8 "HCPCS Level 1 Codes’ which arethe AMA’s CPT-4
codes and modifiers for professional services and procedures.

(b) "HCPCS Level 2 Codes' which are nationa
aphanumeric codes and modifiers for health care products and
supplies, as well as some codes for professional services not

included in the AMA’s CPT-4.

(5) "ICD-9-CM Codes' means the diagnosis and
procedure codesin the International Classification of Diseases,
Ninth revision, clinical modifications published by the U.S.
Department of Health and Human Services.

(6) "NDC" means the National Drug Codes of the Food
and Drug Administration.

(7) "UB92 Codes' means the code structure and
instructions established for use by theNational Uniform Billing
Committee.

C. "Electronic Standard Format" means the ASCX12N
standard format developed by the Accredited Standards
Committee X12N Insurance Subcommittee of the American
National Standards Institute using the implementation guides
approved by the commissioner.

D. "Issuer" means an insurer or third party administrator
that paysfor, or reimbursesfor the costs of health care expense.

E. "Provider" meansany person, partnership, association,
corporation or other facility or institution that renders or causes
to berendered health care or professional services, and officers,
employeesor agentsof any of the above actingin the courseand
scope of their employment.

F. "HCFA" means the Hedth Care Financing
Administration of the U.S. Department of Health and Human
Services.

R590-164-5. General Provisions.
A. Issuers shall accept and may require the applicable
uniform claim forms completed with the uniform claim codes.
B. Issuers shall accept the applicable electronic data if
transmitted in the el ectronic standard format. 1ssuersmay reject
electronic data if not transmitted in the electronic standard
format.

R590-164-6. Separ ability.

If any provision of thisruleor the application to any person
or circumstance is for any reason held to be invalid, the
remainder of the rule and the application of the provision to
other persons or circumstances may not be affected.

KEY: insurancelaw
July 1, 1995
Notice of Continuation April 11, 2000

31A-22-614.5
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R602. Labor Commission, Adjudication.

R602-2. Adjudication of Workers Compensation and
Occupational Disease Claims.

R602-2-1. Pleadings and Discovery.

A. For the purposes of thisrule, "Commission” meansthe
Labor Commission. "Division" means the Division of
Adjudication within the Labor Commission. Adjudicative
proceedingsfor workers compensation and occupational disease
claims may be commenced by the injured worker or dependent
filing a request for agency action with the Commission. The
Administrative Law Judge is afforded discretion in alowing
intervention of other parties pursuant to Section 63-46b-9. The
Application for Hearing is the request for agency action. All
such applications shall include supporting medical
documentation of the clam where there is a dispute over
medical issues. Applicationswithout supporting documentation
will not be mailed to the employer or insurance carrier for
answer until the appropriate documents have been provided.

B. Whenever aclaim for compensation benefitsis denied
by an employer or insurance carrier, the burden rests on the
applicant to initiate the action by filing an Application for
Hearing with the Commission.

C. When an Application for Hearing is filed with the
Commission, the Commission shall forthwith mail acopy to the
employer or to the employer’sinsurance carrier.

D. The employer or insurance carrier shall have 30 days
following the date of the mailing of the application to file a
written answer with the Commission, admitting or denying
liability for the claim. The answer shall state all affirmative
defenses with sufficient accuracy and detail that an applicant
may befully informed of the nature of the defense asserted. All
answers shall include asummary and categorization of benefits
paid to date on the claim. A copy shall be sent to the applicant
or, if thereis one, to the applicant’s attorney by the defendant.

E. When an employer or insurance carrier failsto file an
answer withinthe 30 days provided above, the Commission may
enter adefault against such employer or insurance carrier. The
Commission may then set the matter for hearing, take evidence
bearing on the claim, and enter an Order based on the evidence
presented. Such defaults may be set aside by following the
procedure outlined in the Utah Rules of Civil Procedure. Said
default shall apply to the defendant employer or insurance
carrier and may not be construed to deprive the Employers
Reinsurance Fund or the Uninsured Employers’ Fund of any
appropriate defenses.

F. When the answer deniesliability solely on the medical
aspects of the case, the applicant, through his/her attorney or
agent, and the employer or insurance carrier, with the approval
of the Commission or its representative, may enter into a
stipulated set of facts, which stipulation, together with the
medical documentsbearing on the caseinthe Commission’sfile,
may be used in making the final determination of liability.

G. When deemed appropriate, the Commission or its
representatives may have a pre-hearing or post-hearing
conference.

H. Upon filing of the Answer, the defendant may
commence discovery with appropriate sets of interrogatories.
Such discovery should focus on the accident event, witnesses,
as well as past and present medical care. The defendant shall

alsobeentitledto appropriately signed medical rel easesto alow
gathering of pertinent medical records. Thedefendant may also
require the applicant to submit to a medical examination by a
physician of the defendant’s choice. Failure of an applicant to
comply with such requests may result in thedismissal of aclaim
or adelay in the scheduling of a hearing.

I.  Commission subpoena forms shall be used in all
discovery proceedings and shall besigned, unlessgood causeis
shown for a shorter period, at least one week prior to any
scheduled hearing.

J. All medical records shall befiled by the employer or its
insurance carrier as a single joint exhibit at least one week
before the scheduled hearing. Claimant must cooperate and
submit all pertinent medical records contained in his/her fileto
the employer or its insurance carrier for the joint exhibit
submission two weeks in advance of a scheduled hearing.
Exhibits are to be placed in an indexed binder arranged by care
provider in chronological order. Exhibits shall include all
relevant treatment recordswhich tend to proveor disproveafact
in issue. Pages shal be numbered consecutively. Hospita
nurses notes, duplicate materials, and other non-relevant
materials may not be included.

K. The Administrative Law Judge shall be notified one
week in advance of any proceeding when it is anticipated that
more than four witnesses will be caled, or where it is
anticipated that the hearing of the evidence will require more
than two hours.

L. Decisions of the presiding officer in any adjudicative
proceeding shall beissued in accordance with the provisions of
Section 63-46b-5 or 63-46b-10.

M. Any party to an adjudicative proceeding may obtain
review of an Order issued by an Administrative Law Judge by
filing a written request for review with the Adjudication
Division in accordance with the provisions of Section 63-46b-
12 and Section 34A-1-303. Unless a request for review is
properly filed, the Administrative Law Judge's Order isthefina
order of the Commission. If arequest for review isfiled, other
partiesto theadj udicative proceeding may filearesponsewithin
20 calendar days of the date the request for review was filed.
Thereafter, the Administrative Law Judge shall:

1. Reopen the case and enter a Supplementa Order after
holding such further hearing and receiving such further evidence
as may be deemed necessary,

2. Amend or modify the prior Order by a Supplemental
order, or

3. Refer the entire case for review under Section 34A-2-
801.

If the Administrative Law Judge enters a Supplemental
Order, as provided in this subsection, it shall be final unless a
request for review of the sameisfiled.

N. Informal adjudicative proceedings, the Division shall
generaly follow the Utah Rules of Civil Procedure regarding
discovery and the issuance of subpoenas, except as the Utah
Rulesof Civil Procedure are modified by the express provisions
of Section 34A-2-802, or as may be otherwise modified by the
presiding officer.

O. A request for reconsideration of an Order on Motion
for Review may be alowed and shall be governed by the
provisions of Section 63-46b-13. Any petition for judicia
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review of fina agency action shall be governed by the
provisions of Section 63-46b-14.

R602-2-2. Guidelinesfor Utilization of M edical Panel.

Pursuant to Section 34A-2-601, the Commi ssion adoptsthe
following guidelinesin determining the necessity of submitting
acaseto amedical panel:

A. A pane will be utilized by the Administrative Law
Judge where:

1. Oneor moresignificant medical issuesmay beinvolved.
Generaly a significant medical issue must be shown by
conflicting medical reports. Significant medical issues are
involved when there are:

(8 Conflicting medical reports of permanent physical
impairment which vary more than 5% of the whole person,

(b) Conflicting medical opinions asto the temporary total
cutoff date which vary more than 90 days, and/or

(c) Medical expenses in controversy amounting to more
than $2,000.

B. A hearing on objections to the panel report may be
scheduled if thereis a proffer of conflicting medical testimony
showing aneed to clarify themedical panel report. Wherethere
is a proffer of new written conflicting medical evidence, the
Administrative Law Judge may, in lieu of a hearing, re-submit
thenew evidenceto the panel for consideration and clarification.

C. The Administrative Law Judge may authorize an
injured worker to be examined by another physician for the
purpose of obtaining a further medical examination or
evaluation pertaining to the medical issues involved, and to
obtain a report addressing these medical issues in all cases
where:

1. The treating physician has failed or refused to give an
impairment rating,

2. Theemployer or doctor considers the claim to be non-
industrial, and/or

3. A substantial injustice may occur without such further
evaluation.

D. Any expensesof the study and report of amedical panel
or medical consultant and of their appearance at a hearing, as
well as any expenses for further medica examination or
evaluation, as directed by the Administrative Law Judge, shall
be paid out of either the Employers' Reinsurance Fund or the
Uninsured Employers Fund, asdirected by Section 34A-2-601.

R602-2-3. Compensation for Medical Testimony.

Compensation for medical panel examination, medical
testimony, and preparation by medical panel members at
hearings shall be $75 per haf hour and shall be $87.50 per half
hour for the medical panel chair.

R602-2-4. Attorney Fees.

Pursuant to Section 34A-1-309, the Commission adoptsthe
following rule to regulate and fix reasonable fees for attorneys
representing applicants before the Commission in al cases
wherein such fees are awarded after April 2, 1999.

A. The concept of a contingency fee is recognized. A
retainer in advance of a Commission approved fee is not
allowed. Benefitsareonly deemed generated withinthemeaning
of this rule when they are paid as a result of legal services

rendered after an Appointment of Counsel formissigned by the
applicant. A copy of this form must be filed with the
Commission by the claimant’s attorney.

B. By creating this rule, the commission does not intend
that an applicant’sattorney be paid afeewherethe assistancethe
attorney rendersinvolvesonly anincidental expenditureof time.
For example, no attorney’sfee shall be paid when compensation
agreements are merely reviewed, simple documents such as
Protection of Rightsforms are prepared, or an apparent dispute
isquickly resolved asaresult of oral or written communication.

C. "Benefits" within the meaning of this rule shall be
limited to weekly death or disability compensation and accrued
interest thereon paid to or on behalf of an applicant pursuant to
the terms of Title 34A, Utah Code Annotated.

D. Anattorney’sfee deducted from the benefits generated
shall be awarded for all lega services rendered through final
Commission action with the following constraints:

1. 20% of weekly benefits generated for the first $18,000,
plus 15% of the weekly benefits generated in excess of $18,000
but not exceeding $36,000, plus 10% of the weekly benefits
generated in excess of $36,000.

2. In no case shall an attorney collect fees calculated on
more than the first 312 weeks of any and all combinations of
workers' compensation benefits.

3. Not withstanding the above, in no case shall the
maximum fee exceed $9,100.

E. After either successfully prosecuting or defending an
appeal following final Commission action, an increased
attorney’s fee shall be awarded amounting to:

1. 25% of the benefitsin dispute before the Utah Court of
Appeals, plus the amount awarded in part D of thisrule, not to
exceed $13,300.

2. 30% of the benefits in dispute before the Supreme
Court, plus the amount awarded in part D of thisrule, plusthe
amount awarded in part E.1 of thisrule, not to exceed $17,500.

F. Anattorney'sfee shall be deducted fromand paid out of
the benefits generated and shall be paid directly to the
applicant’s attorney upon order of the Commission.

G. If acontroversy over an attorney’s fee develops, the
Commission shall havethediscretion, pursuant to Section 34A-
1-309, and this rule, to award fees or otherwise resolve the
dispute by Order delineating the Commission’s findings along
with the evidence and reasons supporting the decision.

R602-2-5. Settlement Agreements.

A. Statutory authority:

Section 34A-2-420 requires the Commission to review all
agreements for the settlement or commutation of claims for
workers' compensation or occupational disease benefits and
grants the Commission discretion to approve such agreements.
The Commission’s authority under Section 34A-2-420 applies
toall clamsarising under the Utah Workers Compensation Act
or Occupational Disease Act, regardless of the date of accident
or occupational disease. This rule sets forth the requirements
for Commission approval of such agreements.

B. General Considerations:

Settlement agreements may be appropriate in claims of
disputed validity or when the parties’ interests are served by
payment of benefits in a manner different than otherwise
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prescribed by the workers compensation laws. However,
settlement agreements must also fulfill the underlying purposes
of the workers compensation laws. Once approved by the
Commission, settlement agreementsare permanently bindingon
the parties. The Commission will not approve any proposed
settlement that is manifestly unjust.

C. Procedure:

1. Parties interested in a present or potential workers
compensation claim, whether or not an application for hearing
has been filed, may submit their settlement agreement to the
Commission for review and approval. The Commission may
delegate its authority to review and approve such agreements.

2. Each settlement agreement shall beinwriting, executed
by each party and such party's attorney, if any, and shall include
aproposed order for Commission approval of the agreement.

3. Each settlement agreement shall set forth the nature of
the claim being settled and what claims are in dispute, if any.

4. Each settlement agreement shall contain astatement that
each party understandsthat the agreement is permanent, binding
and constitutesfull and final settlement of any right the claimant
may otherwise have to future benefits, including medical
benefits. The Commission may establish an approved form for
complying with the foregoing disclosure requirement.

5. Attorneys fees shall be allowed as provided by Rule
R602-2-4. Each settlement agreement shall describetheamount
to be paid to claimant’s counsel as attorney’s fees and costs, the
manner in which such amounts are computed and the method of
payment thereof.

6. The settlement agreement may provide for payment of
benefits through insurance contract or by other third parties if
the Commission determines @) such payment provisions are
secureand b) such payment provisionsdo not relievethe parties
of their underlying liability for payments required by the
agreement.

7. Upon receipt of a proposed settlement agreement
meeting the requirements of this rule, the Commission shall
review such proposed agreement:

a. Asneeded, the Commission may contact the partiesand
others to obtain further information about the proposed
settlement;

b. If the Commission determines that a proposed
settlement agreement conforms with this rule, the Commission
shall approve such agreement and notify the partiesin writing.

c. If theCommission determinesthat aproposed settlement
agreement does not comply with thisrule, the Commission shall
notify the parties in writing of its reasons for rejecting the
proposed agreement.

d. TheCommission shall retain arecord of itsaction onll
settlement agreements submitted to it for approval.

KEY: workers compensation, administrative procedure,
hearings, settlement

April 5,1999 34A-1-301 et seq.
Notice of Continuation November 24, 1997 63-46b-1 et seq.
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R614. Labor Commission, Occupational Safety and Health.
R614-1. General Provisions.
R614-1-1. Authority.

A. These rules and all subsequent revisions as approved
and promulgated by the Labor Commission, Division of
Occupational Safety and Health, areauthorized pursuantto Title
34A, Chapter 6, Utah Occupational Safety and Health Act.

B. The intent and purpose of this chapter is stated in
Section 34A-6-202 of the Act.

C. Inaccordancewith legidativeintent theserules provide
for the safety and health of workers and for the administration
of this chapter by the Division of Occupational Safety and
Health of the Labor Commission.

R614-1-2. Scope.

These rules consist of the administrative procedures of
UOSH, incorporating by reference applicable federal standards
from 29 CFR 1910 and 29 CFR 1926, and the Utah initiated
occupational safety and health standards found in R614-1
through R614-7. Notice has been given and rules filed as
required by Subsection 34A-6-104(1)(c) and 34A-6-202(2) of
the Utah Occupational Safety and Health Act and by Title 63,
Chapter 46a, Utah Administrative Rulemaking Act.

R614-1-3. Definitions.

A. "Access' means the right and opportunity to examine
and copy.

B. "Act" meansthe Utah Occupational Safety and Health
Act of 1973.

C. "Administration" means the Division of Occupational
Safety and Health of the Labor Commission, also known as
UOSH (Utah Occupational Safety and Health).

D. "Administrator" means the director of the Division of
Occupational Safety and Health.

E. "Amendment" means such modification or changein a
code, standard, rule, or order intended for universal or general
application.

F. "Analysis using exposure or medical records’ means
any compilation of data, or any research, statistical or other
study based at least in part on information collected from
individual employeeexposureor medical recordsor information
collected from health insurance claims records, provided that
either the analysis has been reported to the employer or no
further work is currently being done by the person responsible
for preparing the analysis.

G. "Commission" means the Labor Commission.

H. "Council" means the Utah Occupational Safety and
Health Advisory Council.

I. "Days' means calendar days, including Saturdays,
Sundays, and holidays. The day of receipt of any notice shall
not be included, and the last day of the 30 days shall be
included.

J. "Designated representative” means any individual or
organi zation to whom an employee gives written authorization
to exercise a right of access. For the purpose of access to
employee exposure records and analyses using exposure or
medical records, arecognized or certified collective bargaining
agent shall be treated automatically as a designated
representativewithout regard to written empl oyee authorization.

K. "Division" means the Division of Occupational Safety
and Hedth, known by the acronyum of UOSH (Utah
Occupationa Safety and Health).

L. "Employee" includes any person suffered or permitted
to work by an employer.

1. For Medica Records: "Employee" means a current
employee, aformer employee, or an employeebeing assigned or
transferred to work where there will be exposure to toxic
substances or harmful physical agents. In the case of deceased
or legaly incapacitated employee, the employee’s legal
representative may directly exercise al the employee’s rights
under this section.

M. "Employee exposure record’ means a record
containing any of thefollowing kindsof information concerning
employee exposure to toxic substances or harmful physical
agents:

1. Environmental (workplace) monitoring or measuring,
including personal, area, grab, wipe, or other form of sampling,
as well as related collection and analytica methodologies,
calculations, and other background data relevant to
interpretations of the results obtained;

2. Biologica monitoring results which directly assessthe
absorption of a substance or agent by body systems (e.g., the
level of achemical in the blood, urine, breath, hair, fingernails,
etc.) but not including results which assessthe biological effect
of a substance or agent;

3. Materia safety data sheets; or

4. In the absence of the above, any other record which
reveal s the identity (e.g., chemical, common, or trade name) of
atoxic substance or harmful physical agent.

N. Employee medica record

1. "Employee medical record" meansarecord concerning
the health status of an employeewhichismade or maintained by
aphysician, nurse, or other health care personnel, or technician
including:

a Medica and employment questionnaires or histories
(including job description and occupational exposures);

b. Theresults of medical examinations (pre-employment,
pre-assignment, periodic, or episodic) and laboratory tests
(including X-ray examinations and all biological monitoring);

c. Medica opinions, diagnoses, progress notes, and
recommendations;

d. Descriptions of treatments and prescriptions; and

e. Employee medical complaints.

2. "Employee medical record" does not include the
following:

a. Physical specimens(e.g., blood or urine samples) which
areroutinely discarded asapart of normal medical practice, and
not required to be maintained by other legal requirements,

b. Records concerning heath insurance claims if
maintai ned separately from the empl oyer’smedical program and
its records, and not accessible to the employer by employee
name or other direct personal identifier (e.g., social security
number, payroll number, etc.); or

c. Records concerning voluntary employee assistance
programs (alcohol, drug abuse, or persona counseling
programs) if maintained separately from the employer'smedical
program and its records.

O. "Employer" means:
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1. The state;

2. Each county, city, town, and school district in the state;
and

3. Every person, firm, and private corporation, including
public utilities, having one or more workers or operatives
regularly employed in the samebusiness, or in or about the same
establishment, under any contract of hire.

4. For medical records: "Employer" means a current
employer, aformer employer, or a successor employer.

P. "Establishment” meansasingle physical |ocation where
businessisconducted or where servicesor industrial operations
are performed. (For example: A factory, mill, store, hotel,
restaurant, movie theater, farm, ranch, bank, sales office,
warehouse, or central administrative office)) Where distinctly
separate activities are performed at a single physical location
(such as contract construction activities from the same physical
location as a lumber yard), each activity shall be treated as a
separate physical establishment, and separate notices shall be
posted in each establishment to the extent that such noticeshave
been furnished by the Administrator.

1. Establishmentswhose primary activity constitutesretail
trade; finance, insurance, real estate and services are classified
in SIC's 52-89.

2. Retail trades are classified as SIC's 52-59 and for the
most part include establishmentsengaged in selling merchandise
to the general public for personal or household consumption.
Some of the retail trades are: automotive deders, apparel and
accessory stores, furniture and home furnishing stores, and
eating and drinking places.

3. Finance, insurance and real estate areclassified asSIC's
60-67 and includeestablishmentswhich areengaged in banking,
credit other than banking, security dealings, insurance and real
estate.

4. Services are classified as SIC's 70-89 and include
establishments which provide a variety of services for
individuals, businesses, government agencies, and other
organizations. Some of the serviceindustriesare: personal and
business services, in addition to legal, educational, social, and
cultural; and membership organizations.

5. The primary activity of an establishment is determined
as follows: For finance, insurance, rea estate, and services
establishments, the value of receipts or revenue for services
rendered by an establishment determinesitsprimary activity. In
establishments with diversified activities, the activities
determined to account for the largest share of production, sales
or revenue will identify the primary activity. In someinstances
thesecriteriawill not adequately represent therel ative economic
importance of each of the varied activities. In such cases,
employment or payroll should be used in place of normal basis
for determining the primary activity.

Q. "Exposure" or "exposed" means that an employee is
subjected to atoxic substance or harmful physica agent in the
course of employment through any route of entry (inhalation,
ingestion, skin contact or absorption, etc.) and includes past
exposure and potential (e.g., accidental or possible) exposure,
but does not include situations where the employer can
demonstrate that the toxic substance or harmful physical agent
is not used, handled, stored, generated, or present in the
workplace in any manner different from typical non-

occupationd situations.

R. "Firstaid" isany one-timetreatment, and any follow-up
visit for the purpose of observation of minor scratches, cuts,
burns, splinters, and so forth, which do not ordinarily reguire
the attention of a physician. Such one-time treatment, and
follow-upvisit for the purpose of observation, isconsidered first
aid even though provided by a physician or trained personnel
provided that the records comply with R614-1-7.B. and are
readily available to the Administrator or hisrepresentatives, by
direct contact, telephone, or mail.

S. "Hearing" means a proceeding conducted by the
commission.

T. "Imminent danger" means a danger exists which
reasonably could be expected to cause an occupational disease,
death, or serious physical harm immediately, or before the
danger could be eliminated through enforcement procedures
under this chapter.

U. "Inspection” means any inspection of an employer's
factory, plant, establishment, construction site, or other area,
workplace or environment where work is performed by an
employee of an employer, and includes any inspection
conducted pursuant to a complaint filed under R614-1-6.K.1.
and 3., any re-inspection, follow-up inspection, accident
investigation or other inspection conducted under Section 34A-
6-301 of the Act.

V. "Medical treatment" includestreatment administered by
aphysician or trained personnel under the standing orders of a
physician. Medica treatment does not include first aid
trestment even though provided by a physician or trained
personnel.

W. "National consensusstandard" meansany occupational
safety and health standard or modification:

1. Adopted by a nationaly recognized standards-
producing organization under procedures where it can be
determined by the administrator and division that persons
interested and affected by the standard have reached substantial
agreement on its adoption;

2. Formulated in a manner which affords an opportunity
for diverse views to be considered; and

3. Designated as such a standard by the Secretary of the
United States Department of Labor.

X. "Person" means the genera public, one or more
individuals, partnerships, associations, corporations, lega
representatives, trustees, receivers, and the state and itspolitical
subdivisions.

Y. "Publish" means publication in accordance with Title
63, Chapter 46a, Utah Administrative Rulemaking Act.

Z. "Record" means any item, collection, or grouping of
information regardless of the form or process by which it is
maintained (e.g., paper document, microfiche, microfilm, X-ray
film, or automated data processing.)

AA. "Recordable occupationa injuries and illnesses"
means any occupational injuries or illnesses which result in:

1. Fatdlities, regardless of the time between the injury and
death, or the length of theillness;

2. Lost time cases, other than fatalities, that result in lost
time; or

3. Nonfatal caseswithout lost timewhich result in transfer
toanother job or termination of employment, or require medical
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treatment (other than first aid), or involveloss of consciousness
or restriction of work or motion. This category also includes
any diagnosed occupational illnesses which are reported to the
employer but are not classified as fatalities or lost time case.

BB. "Safety and Hedth Officer” means a person
authorized by the Utah Occupational Safety and Health
Administration to conduct inspections.

CC. "Secretary”" means the Secretary of the United States
Department of Labor.

DD. "Specific written consent"
authorization containing the following:

1. Thenameand signature of the empl oyee authorizing the
release of medical information;

2. The date of the written authorization;

3. The name of the individual or organization that is
authorized to release the medical information;

4. The name of the designated representative (individual
or organization) that is authorized to receive the released
information;

5. A general description of the medical information that is
authorized to be released;

6. A general description of the purpose for the release of
medical information; and

7. A date or condition upon which the written
authorization will expire (if less than one year).

8. A written authorization doesnot operateto authorizethe
release of medical information not in existence on the date of
written authorization, unless this is expressly authorized, and
does not operate for more than one year from the date of written
authorization.

9. A written authorization may be revoked in writing
prospectively at any time.

EE. "Standard" means an occupational health and safety
standard or group of standardswhich requires conditions, or the
adoption or use of one or more practices, means, methods,
operations, or processes, reasonably necessary to provide safety
and healthful employment and places of employment.

FF. "Toxic substance" or "harmful physica agent" means
any chemical substance, biological agent (bacteria, virus,
fungus, etc.) or physica stress (noise, heat, cold, vibration,
repetitivemotion, ionizing and non-ionizing radiation, hypoand
hyperbaric pressure, etc) which:

1. Isregulated by any Federa law or rule due to a hazard
to health;

2. Islisted in the latest printed edition of the National
Institute for Occupational Safety and Health (NIOSH) Registry
of Toxic Effects of Chemica Substances (RTECS) (See R614-
103-20B Appendix B);

3. Hasyielded positive evidence of an acute or chronic
health hazard in human, animal, or other biologica testing
conducted by, or known to the employer; or

4. Has a material safety data sheet available to the
employer indicating that the material may pose a hazard to
human health.

GG. "Variance' means a special, limited modification or
change in the code or standard applicable to the particular
establishment of the employer or person petitioning for the
modification or change.

HH. "Workplace" means any place of employment.

means written

R614-1-4. Incorporation of Federal Standards.

A. Genera Industry Standards.

1. Sections 29 CFR 1910.21 to 1910.999 and 1910.1000
through the end of part 1910 of the July 1, 1999, edition are
incorporated by reference.

B. Construction Standards.

1. Section 29 CFR 1926.20 through the end of part 1926,
of the July 1, 1999 edition is incorporated by reference.

R614-1-5. Adoption and Extension of Established Federal
Safety Standardsand State of Utah General Safety Orders.

A. Scope and Purpose.

1. The provisions of this rule adopt and extend the
applicability of: (1) established Federal Safety Standards, (2)
R614, and (3) Workers' Compensation Coverage, as in effect
July 1, 1973 and subsequent revisions, with respect to every
employer, employee and employment within the boundaries of
the State of Utah, covered by the Utah Occupational Safety and
Health Act of 1973.

2. All standards and rules including emergency and/or
temporary, promulgated under the Federal Occupational Safety
and Health Act of 1970 shal be accepted as part of the
Standards, Rules and Regul ations under the Utah Occupational
Safety and Health Act of 1973, unless specifically revoked or
deleted.

3. All employers will provide workers compensation
benefits as required in Section 34A-2-201.

4. Any person, firm, company, corporation or association
employing minors must comply fully with al orders and
standards of the Labor Division of the Commission. UOSH
standards shall prevail in cases of conflict.

B. Construction Work.

Federa Standards, 29 CFR 1926 and selected applicable
sections of R614 are accepted covering every employer and
place of employment of every empl oyeeengaged in construction
work of:

1. New construction and building;

2. Remodeling, ateration and repair;

3. Decorating and painting;

4. Demolition; and

5. Transmission and distribution lines and equipment
erection, ateration, conversion or improvement.

C. Reporting Requirements.

1. Each employer shal investigate or cause to be
investigated all work-related injuries and occupational diseases
and any sudden or unusual occurrence or change of conditions
that pose an unsafe or unhealthful exposure to employees.

2. Each employer shall within 12 hours of occurrence,
notify the Division of Utah Occupational Safety and Health of
the Commission of any work-rel ated fatalities, of any disabling,
serious, or significant injury and of any occupational disease
incident. Call (801) 530-6901 or one of the individuals on the
following personnel list.

TABLE 1

LABOR COMMISSION
DIVISION OF OCCUPATIONAL SAFETY AND HEALTH

BAGLEY, Jay W. (Administrator)
Kaysville, Utah 84037
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543-1369

ADAMS, William W. Jr.
Park City, Utah 84060
649-4309

BURNS, Tori L.
Salt Lake City, Utah 84102
364-6673

ANDERSON, Neil A.
Kaysville, Utah 84037
544-2791

KING, Daniel L.
Lake Point, Utah 84074
250-6781

3. Each employer shall file areport with the Commission
within seven days after the occurrence of an injury or
occupational disease, after theemployer’sfirst knowledge of the
occurrence, or after the employee’'s notification of the same, on
forms prescribed by the Commission, of any work-related
fatality or any work-related injury or occupationa disease
resulting in medical treatment, loss of consciousness or 10ss of
work, restriction of work, or transfer to another job. Each
employer shal file asubsequent report with the Commission of
any previously reported injury or occupational diseasethat later
resulted in death. The subsequent report shall be filed with the
Commission within seven days following the death or the
employer’s first knowledge or notification of the death. No
report is required for minor injuries, such as cuts or scratches
that requirefirst-aid treatment only, unlessthetreating physician
files, or is required to file the physician'sinitial report of work
injury or occupational disease with the Commission. Also, no
report isrequired for occupational diseaseswhich manifest after
theemployeeisnolonger employed by theemployer withwhich
the exposure occurred, or where the employer is not aware of an
exposure occasioned by the employment which results in an
occupational disease as defined by Section 34A-3-103.

4. Each employer shall provide the employee with a copy
of the report submitted to the Commission. The employer shall
also provide the employee with a statement, as prepared by the
Commission, of his rights and responsibilities related to the
industrial injury or occupational disease.

5. Each employer shall maintain a record in a manner
prescribed by the Commission of all work-related injuries and
all occupational diseasesresulting in medical treatment, |oss of
consciousness, loss of work, restriction of work, or transfer to
another job.

6. Tools, equipment, materialsor other evidencethat might
pertain to the cause of such accident shall not be removed or
destroyed until so authorized by the Labor Commission or one
of its Compliance Officers.

7. No person shall remove, displace, destroy, or carry away
any safety devicesor safeguards provided for usein any placeof
employment, or interfere in any way with the use thereof by
other persons, or interferein any method or process adopted for
the protection of employees. No employee shall refuse or
neglect to follow and obey reasonable ordersthat areissued for
the protection of health, life, safety, and welfare of employees.

D. Employer, Employee Responsibility.

1. It shall be the duty and responsibility of any employee
upon entering his or her place of employment, to examine
carefully such working place and ascertain if the placeis safe, if

thetoolsand equipment can be used with safety, and if thework
can be performed safely. After such examination, it shall bethe
duty of the employee to make the place, tools, or equipment
safe. If this cannot be done, then it becomes his or her duty to
immediately report the unsafe place, tools, equipment, or
conditions to the foreman or supervisor.

2. Employees must comply with all safety rules of their
employer and with all the Rules and Regulations promulgated
by UOSH which are applicable to their type of employment.

3. Management shall inspect or designate a competent
person or persons to inspect frequently for unsafe conditions
and practices, defective equipment and materials, and where
such conditions are found to take appropriate action to correct
such conditions immediately.

4. Supervisory personnel shall enforce safety regulations
and i ssue such rules as may be necessary to safeguard the health
and lives of employees. They shall warn all employees of any
dangerous condition and permit no one to work in an unsafe
place, except for the purpose of making it safe.

E. Genera Safety Requirements.

1. Wherethereisarisk of injury from hair entanglement
in moving parts of machinery, employeesshall confinetheir hair
to eliminate the hazard.

2. Body protection: Clothing whichisappropriate for the
work being done should be worn. Loose sleeves, tails, ties,
lapels, cuffs, or similar garments which can become entangled
in moving machinery shall not be worn where an entanglement
hazard exists. Clothing saturated or impregnated with
flammable liquids, corrosive substances, irritant, oxidizing
agentsor other toxic materials shall beremoved and shall not be
worn until properly cleaned.

3. General. Wrist watches, rings, or other jewelry shall not
be worn on the job where they constitute a safety hazard.

4. Safety Committees. It is recommended that a safety
committee comprised of management and employee
representatives be established. The committeeor theindividual
member of the committee shall not assume the responsibility of
management to maintain and conduct a safe operation. The
duties of the committee should be outlined by management, and
may include such items as reviewing the use of safety apparel,
recommending action to correct unsafe conditions, etc.

5. No intoxicated person shall be alowed to go into or
loiter around any operation where workers are employed.

6. No employee shall carry intoxicating liquor into aplace
of employment, except that the place of employment shall be
engaged in liquor business and this is a part of his assigned
duties.

7. Employeeswho do not understand or speak the English
language shall not be assigned to any duty or place where the
lack or partial lack of understanding or speaking English might
adversely affect their safety or that of other employees.

8. Good housekeeping is the first law of accident
prevention and shall be aprimary concern of all supervisorsand
workers. An excessively littered or dirty work areawill not be
tolerated as it constitutes an unsafe, hazardous condition of
employment.

9. Emergency Posting Required.

a. Good communications are necessary if afireor disaster
situation is to be adequately coped with. A system for alerting
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and directing employeesto safety isan essential step in a safety
program.

b. A list of telephone numbers or addresses as may be
applicable shall be posted in a conspicuous place so the
necessary help can be obtained in case of emergency. Thislist
shall include:

(1) Responsiblesupervision (superintendent or equivalent)

(2) Doctor

(3) Hospital

(4) Ambulance

(5) Fire Department

(6) Sheriff or Police

10. Lockouts and Tagging.

a Where there is any possibility of machinery being
started or electrical circuits being energized while repairs or
maintenance work is being done, the electrical circuits shall be
locked open and/or tagged and the employeein charge (the one
who places the lock) shall keep the key until the job is
completed or heisrelieved fromthejob, such as by shift change
or other assignment. If it is expected that the job may be
assigned to other workers, he may remove hislock provided the
supervisor or other workers apply their lock and tag
immediately. Wherethereisdanger of machinery being started
or of steam or air creating a hazard to workers while repairs on
maintenance work is being done, the employee in charge shall
disconnect the lines or lock and tag the main valve closed or
blank the line on all steam driven machinery, pressurized lines
or lines connected to such equipment if they could create a
hazard to workers.

b. After taggingandlockout procedureshavebeen applied,
machinery, lines, and equipment shall be checked to insure that
they cannot be operated.

c. If locks and tags cannot be applied, conspicuous tags
made of nonconducting material and plainly lettered,
"EMPLOY EESWORKING" followed by the other appropriate
wording, such as Do not close this switch” shall be used.

d. Whenin doubt asto procedure, theworker shall consult
his supervisor concerning safe procedure.

11. Safety-Type hooks shall be used wherever possible.

12. Emergency Showers, Bubblers, and Eye Washers.

a. Readily accessible, well marked, rapid action safety
showersand eyewash facilitiesmust beavailablein areaswhere
strong acid, caustic or highly oxidizing or irritating chemicals
are being handled. (This is not applicable where first aid
practices specifically preclude flushing with running water.)

b. Showers should have deluge type heads, easily
accessible, plainly marked and controlled by quick opening
valves of the type that stay open. The valve handle should be
equipped with apull chain, rope, etc., so the blinded employee
will be ableto more easily locate the valve control. Inaddition,
it is recommended that the floor platform be so constructed to
actuate the quick opening valve. The shower should be capable
of supplying large quantities of water under moderately high
pressure. Blankets should be located so as to be reasonably
accessible to the shower area.

c. Eye wash fountain or a ready source of running tap
water, such as drinking fountain or hose with a gentle flow of
water should be immediately available for eye irrigation. All
safety equipment should be inspected and tested at regular

intervals, preferably daily and especialy during freezing
weather, to make sure it is in good working condition at all
times.

13. Grizzlies Over Chutes, Bins and Tank Openings.

a Employees shall be furnished with and be required to
use approved type safety harnessesand shall betied off securely
so as to suspend him above the level of the product before
entering any bin, chute or storage place containing material that
might cave or run. Cleaning and barring down in such places
shall be started from the top using only barsblunt on one end or
having aring type or D handhold.

b. Employees shall not work on top of material stored or
piled above chutes, drawholes or conveyor systems while
material is being withdrawn unless protected.

¢. Chutes, bins, drawholes and similar openings shall be
equipped with grizzlies or other safety devicesthat will prevent
employees from falling into the openings.

d. Barsfor grizzly grids shall be so fitted that they will not
loosen and dlip out of place, and the operator shall not remove
abar temporarily to let large rocks through rather than to break
them.

R614-1-6. Personal Protective Equipment.

A. When no other method or combination of methods can
be provided to prevent employees from becoming exposed to
toxic dusts, fumes, gases, flying particles or other objects,
dangerous rays or burns from heat, acid, caustic, or any other
hazard of a similar nature, the employer must provide each
worker with the necessary personal protection equipment, such
as respirators, goggles, gas masks, certain types of protective
clothing, etc. Provision must also be made to keep al such
equipment in good, sanitary working condition at all times.

B. Wherethereisarisk of injury from hair entanglement
inmoving partsof machinery, employeesshall confinetheir hair
to eliminate the hazard.

C. Except when, in the opinion of the Administrator, their
use creates agreater hazard, lifelines and safety harnesses shall
be provided for and used by workers engaged in window
washing, in securing or shifting thrustouts, inspecting or
working on overhead machines supporting scaffolds or other
high rigging, and on steeply pitched roofs. Similarly, they shall
be provided for and used by all exposed to the hazard of falling,
and by workmen on poles workers or steel frame construction
morethan ten (10) feet above solid ground or above atemporary
or permanent floor or platform.

D. Every lifeline and safety harness shall be inspected by
the superintendent or his authorized representative and the
worker before it is used and at least once a week while
continued in use.

E. Wristwatches, rings, or other jewelry shall not beworn
on the job where they constitute a safety hazard.

R614-1-7. Inspections, Citations, and Proposed Penalties.
A. The Utah Occupational Safety and Health Act (Title
34A, Chapter 6) requires, that every empl oyer covered under the
Act furnish to his employees employment and a place of
employment which are free from recognized hazards that are
likely to cause death or serious physical harm to his employees.
The Act al so requires that employers comply with occupational
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safety and health standards promul gated under the Act, and that
employees comply with standards, rules, regulationsand orders
issued under the Act applicable to employees actions and
conduct. The Act authorizesthe Utah Occupational Safety and
Health Division to conduct inspections, and to issue citations
and proposed penalties for alleged violations. The Act, under
Section 34A-6-301, al so authorizesthe Administrator to conduct
inspections and to question employers and employees in
connection with research and other related activities. The Act
contains provisions for adjudication of violations, periods
prescribed for the abatement of violations, and proposed
penaltiesby the Labor Commission, if contested by an employer
or by an employee or authorized representative of employees,
and for a judicia review. The purpose of R614-1-7 is to
prescribe rules and general policies for enforcement of the
inspection, citations, and proposed penalty provisions of the
Act. Where R614-1-7 sets forth general enforcement policies
rather than substantive or procedural rules, such policiesmay be
modified in specific circumstances where the Administrator or
his designee determines that an alternative course of action
would better serve the objectives of the Act.

B. Posting of notices; availability of Act, regulations and
applicable standards.

1. Each employer shall post and keep posted notices, to be
furnished by the Administrator, informing employees of the
protections and obligations provided for in the Act, and that for
assistance and information, including copies of the Act and of
specific safety and health standards, employees should contact
their employer or the office of the Administrator. Such notices
shall be posted by the employer in each establishment in a
conspicuous place where notices to employees are customarily
posted. Each employer shall take steps to insure that such
notices are not atered, defaced, or covered by other material.

2. Where employers are engaged in activities which are
physically dispersed, such as agriculture, construction,
transportation communications, and electric, gas and sanitary
services, the notices required shall be posted at the location
where employeesreport each day. 1nthe case of employeeswho
do not usually work at, or report to, asingle establishment, such
astraveling salesman, technicians, engineers, etc., such notices
shall be posted in accordance with the requirements of R614-1-

7.Q.

3. Copies of the Act, dl regulations published under
authority of Section 34A-6-202 and all applicablestandardswill
be available at the office of the Administrator. If an employer
has obtained copies of these materials, he shall make them
available upon reguest to any employee or his authorized
representative.

4. Any employer failing to comply with the provisions of
this Part shall be subject to citation and penalty in accordance
with the provisions of Sections 34A-6-302 and 34A-6-307 of
the Act.

C. Authority for Inspection.

1. Safety and Heath Officers of the Division are
authorized to enter without delay and at reasonable times any
factory, plant, establishment, construction site, or other area,
workplace or environment where work is performed by an
employee of an employer; to inspect and investigate during
regular working hoursand at other reasonable times, and within

reasonable limits and in areasonable manner, any such place of
employment, and all pertinent conditions, structures, machines,
apparatus, devices, equipment and material stherein; to question
privately any employer, owner, operator, agent or employee; and
to review recordsrequired by the Act and regul ations published
in R614-1-7 and 8, and other records which are directly related
to the purpose of the inspection.

2. Prior to inspecting areas containing information which
has been classified as restricted by an agency of the United
States Government in the interest of national security, Safety
and Health Officers shall obtain the appropriate security
clearance.

D. Objection to Inspection.

1. Upon arefusal to permit the Safety and Health Officer,
in exercise of his officia duties, to enter without delay and at
reasonabl e times any place of employment or any placetherein,
to inspect, to review records, or to question any employer,
owner, operator, agent, or employee, in accordance with R614-
1-7.B. and C. or to permit a representative of employees to
accompany the Safety and Health Officer during the physical
inspection of any workplacein accordancewith R614-1-7.G. the
Safety and Health Officer shall terminate the inspection or
confine the inspection to other areas, conditions, structures,
machines, apparatus, devices, equipment, materials, records or
interview concerning which no objection is raised.

2. The Safety and Hedth Officer shall endeavor to
ascertain the reason for such refusal, and shal immediately
report the refusal and the reason therefor to the Administrator.
The Administrator shall take appropriate action, including
compulsory process, if necessary.

3. Compulsory process shall be sought in advance of an
attempted inspection or investigation if, in the judgment of the
Administrator circumstances exist which make such
preinspection process desirable or necessary. Some examples
of circumstances in which it may be desirable or necessary to
seek compul sory processin advance of an attempt to inspect or
investigate include (but are not limited to):

a When the employers past practice either implicitly or
explicitly puts the Administrator on notice that a warrantless
inspection will not be allowed:

b. When an inspection is scheduled far from the local
office and procuring awarrant prior to leaving to conduct the
inspection would avoid, in case of refusa of entry, the
expenditure of significant time and resources to return to the
office, obtain awarrant and return to the work-site;

c. When an inspection includes the use of specia
equipment or when the presence of an expert or experts is
needed in order to properly conduct the inspection, and
procuring a warrant prior to an attempt to inspect would
dleviatethedifficultiesor costsencounteredin coordinating the
availahility of such equipment or expert.

4. For purposes of this section, the term compulsory
process shall mean the institution of any appropriate action,
including ex parte application for an inspection warrant or its
equivalent. Ex parte inspection warrants shall be the preferred
form of compulsory process in all circumstances where
compulsory processisrelied upon to seek entry to aworkplace
under this section.

E. Entry not aWaiver.
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Any permission to enter, inspect, review records, or
question any person, shall not imply awaiver of any cause of
action, citation, or penalty under the Act. Safety and Health
Officers are not authorized to grant such waivers.

F. Advance notice of Inspections.

1. Advance notice of inspections may not be given, except
in the following instances:

a In cases of apparent imminent danger, to enable the
employer to abate the danger as quickly as possible.

b. In circumstances where the inspection can most
effectively be conducted after regular business hours or where
special preparations are necessary for an inspection.

¢. Where necessary to assure the presence of the employer
or representative of the employer and employees or the
appropriate personnel needed to aid the inspection; and

d. In other circumstances where the Administrator
determinesthat the giving of advance notice would enhancethe
probability of an effective and thorough inspection.

2. In the instances described in R614-1-7.F.1., advance
notice of inspections may be given only if authorized by the
Administrator, except that i n cases of imminent danger, advance
notice may be given by the Safety and Health Officer without
such authorization if the Administrator is not immediately
avallable. Where advance notice is given, it shal be the
employer’sresponsibility to notify the authorized representative
of the employees of the inspection, if the identity of such
representatives is known to the employer. (See R614-1-7.H.2.
as to instances where there is no authorized representative of
employees.) Upon the request of the employer, the Safety and
Health Officer will inform the authorized representative of
employees of the inspection, provided that the employer
furnishes the Safety and Heal th Officer with theidentity of such
representatives and with such other information asis necessary
to enable him promptly to inform such representatives of the
inspection. A person who fails to comply with his
responsibilities under this paragraph, may be subject to citation
and penalty under Sections 34A-6-302 and 34A-6-307 of the
Act. Advancenoticein any of theinstances described in R614-
1-7.F. shall not be given more than 24 hours before the
inspection is scheduled to be conducted, except in cases of
imminent danger and other unusual circumstances.

3. The Act provides in Subsection 34A-6-307(5)(b)
conditions for which advanced notice can be given and the
penalties for not complying.

G. Conduct of Inspections.

1. Subject to the provisions of R614-1-7.C., inspections
shall take place at such times and in such places of employment
asthe Administrator or the Safety and Heal th Officer may direct.
At the beginning of an inspection, Safety and Health Officers
shall present their credential sto the owner, operator, or agentin
charge at the establishment; explain the nature and purpose of
theinspection; and indicate generally the scope of theinspection
and the records specified in R614-1-7.C. which they wish to
review. However, such designations of records shall not
preclude access to additional records specified in R614-1-7.C.

2. Safety and Health Officers shall have authority to take
environmental samples and to take photographs or video
recordingsrelated to the purpose of theinspection, employ other
reasonabl e investigative techniques, and question privately any

employer, owner, operator, agent or employee of an
establishment. (See R614-1-7.1. on trade secrets.)) As used
herein, the term "employ other reasonable investigative
techniques' includes, but is not limited to, the use of devicesto
measure employee exposures and the attachment of personal
sampling equipment such as dosimeters, pumps, badges, and
other similar devices to employees in order to monitor their
exposures.

3. In taking photographs and samples, Safety and Health
Officers shall take reasonable precautions to insure that such
actions with flash, spark-producing, or other equipment would
not be hazardous. Safety and Health Officersshall comply with
all employer safety and health rules and practices a the
establishment being inspected, and shall wear and use
appropriate protective clothing and equipment.

4. Theconduct of inspectionsshall preclude unreasonable
disruption of the operations of the employer’s establishment.

5. At the conclusion of an inspection, the Safety and
Hedlth Officer shall confer with the employer or his
representative and informally advise him of any apparent safety
or health violations disclosed by the inspection. During such
conference, the employer shall be afforded an opportunity to
bring to the attention of the Safety and Health Officer any
pertinent information regarding conditions in the workplace.

H. Representative of employers and employees.

1. Safety and Heath Officer shall be in charge of
inspections and questioning of persons. A representative of the
employer and arepresentative authorized by hisemployeesshall
be given an opportunity to accompany the Safety and Health
Officer during the physical inspection of any workplace for the
purpose of aiding such inspection. A Safety and Health Officer
may permit additional employer representative and additional
representatives authorized by employees to accompany him
where he determines that such additional representatives will
further aid the inspection. A different employer and employee
representative may accompany the Safety and Health Officer
during each phase of an inspection if thiswill not interfere with
the conduct of the inspection.

2. Sdafety and Health Officers shall have authority to
resolveall disputesasto who isthe representative authorized by
the employer and the employees for purpose of this Part. If
there is no authorized representative of employees, or if the
Safety and Hedth Officer is unable to determine with
reasonabl e certainty who issuch representative, he shall consult
with areasonable number of employees concerning matters of
safety and health in the workplace.

3. Therepresentative(s) authorized by employees shall be
an employee(s) of the employer. However, if in the judgment
of the Safety and Health Officer, good cause has been shown
why accompaniment by athird party who is not an empl oyee of
theemployer (such asanindustrial hygienist or safety engineer)
is reasonably necessary to the conduct of an effective and
thorough physical inspection of theworkplace, such third party
may accompany the Safety and Health Officer during the
inspection.

4. Safety and Health Officers are authorized to deny the
right of accompaniment under this Part to any person whose
conduct interfereswith afair and orderly inspection. Theright
of accompaniment in areas containing trade secrets shall be
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subject to the provisions of R614-1-7.1.3. With regard to
information classified by an agency of the U.S. Government in
theinterest of national security, only personsauthorized to have
access to such information may accompany a Safety and Health
Officer in areas containing such information.

|. Trade secrets.

1. Section 34A-6-306 of the Act provides provisions for
trade secrets.

2. At the commencement of an inspection, the employer
may identify areasin the establishment which contain or which
might reveal atrade secret. If the Safety and Health Officer has
no clear reason to question such identification, information
obtained in such areas, including all negatives and prints of
photographs, and environmental samples, shall be labeled
"confidential-trade secret” and shall not be disclosed except in
accordancewith the provisionsof Section 34A-6-306 of theAct.

3. Upon the reguest of an employer, any authorized
representative of employees under R614-1-7.H. in an area
containing trade secrets shall be an employeein that area or an
employee authorized by the employer to enter that area. Where
there is not such representative or employee, the Safety and
Health Officer shall consult with a reasonable number of
employees who work in that area concerning matters of safety
and hedlth.

J. Consultation with employees.

Safety and Health Officers may consult with employees
concerning matters of occupational safety and health to the
extent they deem necessary for the conduct of an effective and
thorough inspection. During the course of an inspection, any
employee shall beafforded an opportunity to bring any violation
of the Act which he hasreason to believe existsin the workplace
to the attention of the Safety and Health Officer.

K. Complaints by employees.

1. Any employee or representative of employees who
believethat aviolation of the Act existsin any workplace where
such employee is employed may request an inspection of such
workplace by giving notice of the aleged violation to the
Administrator or to a Safety and Health Officer. Any such
noticeshall bereduced towriting, shall set forth with reasonable
particularity the grounds for the notice, and shall be signed by
the employee or representative of employees. A copy of the
notice shall be provided the employer or his agent by the
Administrator or Safety and Health Officer no later than at the
time of inspection, except that, upon the request of the person
giving such notice, his name and the names of individual
employees referred to therein shall not appear in such copy or
on any record published, released, or made available by the
Administrator.

2. If upon receipt of such notification the Administrator
determines that the complaint meets the requirements set forth
in R614-1-7.K.1., and that there are reasonable grounds to
believe that the alleged violation exists, he shall cause an
inspection to be made as soon as practicable. Inspections under
this Part shall not be limited to matters referred to in the
complaint.

3. Prior to or during any inspection of a workplace, any
employee or representative of employees employed in such
workplace may notify the Safety and Health Officer, in writing,
of any violation of the Act which they have reason to believe

exists in such workplace. Any such notice shall comply with
requirements of R614-1-7.K.1.

4. Section 34A-6-203 of the Act provides protection for
employees while engaged in protected activities.

L. Inspection not warranted; informal review.

1. If the Administrator determinesthat an inspectionisnot
warranted because there are no reasonable grounds to believe
that a violation or danger exists with respect to a complaint
under K, he shall notify thecomplaining party inwriting of such
determination. The complaining party may obtain review of
such determination by submitting awritten statement of position
with the Administrator. The Administrator, at his discretion,
may hold an informal conference in which the complaining
party and the employer may orally present their views. After
considering al written and ora view presented, the
Administrator shall affirm, modify, or reversethe determination
of the previousdecision and again furnish the complaining party
and the employer written notification of his decision and the
reasons therefor.

2. If the Administrator determinesthat an inspectionisnot
warranted because the requirements of R614-1-7.K.1. have not
been met, he shall notify the complaining party in writing of
such determination. Such determination shall be without
prejudice to the filing of a new complaint meeting the
requirements of R614-1-7.K.1.

M. Imminent danger.

Whenever a Safety and Health Officer concludes, on the
basis of an inspection, that conditions or practices exist in any
place of employment which could reasonably be expected to
cause death or serious physical harm before the imminence of
such danger can be eliminated through the enforcement
procedures of the Act, he shall inform the affected employees
and employers of the danger, that he is recommending a civil
action to restrain such conditions or practices and for other
appropriatecitations of proposed penaltieswhich may beissued
with respect to an imminent danger even though, after being
informed of such danger by the Compliance Officer, the
employer immediately eliminates the imminence of the danger
and initiates steps to abate such danger.

N. Citations.

1. The Administrator shall review theinspection report of
the Safety and Health Officer. If, on the basis of the report the
Administrator believes that the employer has violated a
requirement of Section 34A-6-201 of the Act, of any standard,
rule, or order promul gated pursuant to Section 34A-6-202 of the
Act, or of any substantive rule published in this chapter, shall
issue to the employer acitation. A citation shall be issued even
though, after being informed of an alleged violation by the
Safety and Health Officer, the employer immediately abates, or
initiates steps to abate, such alleged violations. Any citation
shall beissued with reasonabl e promptness after termination of
theinspection. No citation may beissued after the expiration of
6 months following the occurrence of any violation.

2. Any citation shall describe with particularity the nature
of the alleged violation, including a reference to the provision
of the Act, standard, rule, regulations, or order alleged to have
been violated. Any citation shall also fix areasonable time or
times for the abatement of the alleged violations.

3. If acitation is issued for an aleged violation in a
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request for inspection under R614-1-7.K.1. or a notification of
violation under R614-1-7.K.3., acopy of the citation shall also
be sent to the employee or representative of employees who
made such request or notification.

4. Following an inspection, if the Administrator
determines that a citation is not warranted with respect to a
danger or violation alleged to exist in a request for inspection
under R614-1-7.K.1.or anotification of violation under R614-1-
7.K.3., the informal review procedures prescribed in R614-1-
7.L.1. shall be applicable. After considering al views
presented, the Administrator shall either affirm, order a re-
inspection, or issue acitation if he believes that the inspection
disclosed a violation. The Administrator shall furnish the
complaining party and the empl oyer with written notification of
his determination and the reasons therefor.

5. Every citation shall state that the issuance of acitation
does not constitute a finding that a violation of the Act has
occurred unlessthereisafailureto contest asprovided for inthe
Act or, if contested, unless the citation is affirmed by the
Commission.

O. Petitions for modification of abatement date.

1. An employer may file a petition for modification of
abatement date when he has made a good faith effort to comply
with the abatement requirements of the citation, but such
abatement has not been compl eted because of factorsbeyond his
reasonable control.

2. A petition for modification of abatement date shall bein
writing and shall include the following information.

a All stepstaken by the employer, and the dates of such
action, in an effort to achieve compliance during the prescribed
abatement period.

b. The specific additional abatement time necessary in
order to achieve compliance.

¢. Thereasonssuch additional timeisnecessary, including
the unavailability, of professional or technical personnel or of
meaterials and equipment, or because necessary construction or
ateration of facilities cannot be completed by the origina
abatement date.

d. All available interim steps being taken to safeguard the
employeesagainst the cited hazard during the abatement period.

e. A certification that a copy of the petition has been
posted and, if appropriate, served on the authorized
representative of affected employees, in accordance with
paragraph R614-1-7.0.3.a. and a certification of the date upon
which such posting and service was made.

3. A petition for modification of abatement date shall be
filed with the Administrator who i ssued thecitation nol ater than
the close of the next working day following the date on which
abatement wasoriginally required. A later-filed petition shall be
accompanied by the employer's statement of exceptiona
circumstances explaining the delay.

a. A copy of such petition shall be posted in aconspicuous
place where all affected employees will have notice thereof or
near such location where the violation occurred. The petition
shall remain posted for a period of ten (10) days. Where
affected employees are represented by an authorized
representative, said representative shall be served with acopy of
such petition.

b. Affected employeesor their representatives may filean

objection in writing to such petition with the aforesaid
Administrator. Failure to file such objection within ten (10)
working daysof thedate of posting of such petition or of service
upon an authorized representative shall constitute a waiver of
any further right to object to said petition.

¢. The Administrator or his duly authorized agent shall
have authority to approve any petition for modification of
abatement datefiled pursuant to paragraphs R614-1-7.0.2. and
3. Such uncontested petitions shall become fina orders
pursuant to Subsection 34A-6-303(1) of the Act.

d. The Administrator or hisauthorized representative shall
not exercise his approval power until the expiration of ten (10)
daysfrom thedate of the petition was posted or served pursuant
to paragraphs R614-1-7.0.3.a. and b. by the employer.

4. Where any petition is objected to by the affected
employees, the petition, citation, and any objections shall be
forwarded to the Administrator per R614-1-7.0.3.b. Upon
receipt the Administrator shall scheduleand notify all interested
parties of a forma hearing before the Administrator or his
authorized representative(s). Minutes of this hearing shall be
taken and become public records of the Commission. Within
ten (10) days after conclusion of the hearing, awritten opinion
by the Administrator will be made, with copies to the affected
employeesor their representatives, the affected employer and to
the Commission.

P. Proposed penalties.

1. After, or concurrent with, theissuance of acitation and
within areasonabletime after the termination of theinspection,
the Administrator shall notify the employer by certified mail or
by persona service by the Safety and Health Officer of the
proposed penalty under Section 34A-6-307 of the Act, or that
no penalty is being proposed. Any notice of proposed penalty
shall state that the proposed penalty shall be deemed to be the
final order of the Commission and not subject to review by any
court or agency unless, within 30 days from the date of receipt
of such notice, the employer notifiesthe Adjudication Division
in writing that he intends to contest the citation or the
notification of proposed penalty before the Commission.

2. The Administrator shall determine the amount of any
proposed pendty, giving due consideration to the
appropriateness of the penalty with respect to the size of the
business, of the employer being charged, the gravity of the
violation, the good faith of the employer, and the history of
previous violations, in accordance with the provisions of
Section 34A-6-307 of the Act.

3. Appropriate penalties may be proposed with respect to
an alleged violation even though after being informed of such
aleged violation by the Safety and Health Officer, the employer
immediately abates, or initiates steps to abate, such alleged
violation. Penalties shall not be proposed for violations which
have no direct or immediate relationship to safety or health.

Q. Posting of citations.

1. Upon receipt of any citation under the Act, the
employer shall immediately post such citation, or copy thereof,
unedited, at or near each place of alleged violation referred toin
the citation occurred, except as hereinafter provided. Where,
because of the nature of the employer’s operations, it is not
practicable to post the citation at or near each place of alleged
violation, such citation shall beposted, unedited, in aprominent
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place where it will be readily observable by al affected
employees. For example, where employees are engaged in
activitieswhich are physically dispersed (see R614-1-7.B.), the
citation may be posted at thelocation to which employeesreport
each day. Where employees do not primarily work at or report
to a single location (see R614-1-7.B.2.), the citation must be
posted at the location from which the employees commence
their activities. The employer shall take stepsto ensure that the
citation is not altered, defaced, or covered by other material.

2. Eachcitation or acopy thereof, shall remain posted until
the violation has been abated, or for 3 working days which ever
islater. Thefiling by the employer of anotice of intention to
contest under R614-1-7.R. shal not affect his posting
responsibility unless and until the Commission issues a final
order vacating the citation.

3. An employer, to whom acitation has been issued, may
post a notice in the same location where such citation is posted
indicating that the citation is being contested before the
Commission, such notice may explain the reasons for such
contest. The employer may also indicate that specified steps
have been taken to abate the violation.

4. Any employer failing to comply with the provisions of
R614-1-7.Q.1. and 2. shall be subject to citation and penalty in
accordancewith the provisionsof Section 34A-6-307 of theAct.

R. Employer and employee hearings before the
Commission.

1. Any employer to whom acitation or notice of proposed
penalty has been issued, may under Section 34A-6-303 of the
Act, notify the Adjudication Division in writing that the
employer intends to contest such citation or proposed penalty
beforethe Commission. Such notice of intention to contest must
be received by the Adjudication Division within 30 days of the
receipt by the employer of the notice of proposed penalty.
Every notice of intention to contest shall specify whether it is
directed to the citation or to the proposed penalty, or both. The
Adjudication Division shall handle such notice in accordance
with the rules of procedures prescribed by the Commission.

2. An employee or representative of employee of an
employer to whom acitation hasbeenissued may, under Section
34A-6-303(3) of the Act, file a written notice with the
Adjudication Division alleging that the period of time fixed in
the citation for the abatement of the violation is unreasonable.
Such notice must be received by the Adjudication Division
within 30 days of the receipt by the employer of the notice of
proposed penalty or notice that no penalty is being proposed.
The Adjudication Division shal handle such notice in
accordance with the rules of procedure prescribed by the
Commission.

S. Failureto correct a violation for which a citation has
been issued.

1. If aninspection discloses that an employer hasfailed to
correct an aleged violation for which acitation has been issued
within the period permitted for its correction, the Administrator
shall notify theemployer by certified mail or by personal service
by the Safety and Health Officer of such failure and of the
additional penalty proposed under Section 34A-6-307 of theAct
by reason of such failure. The period for the correction of a
violation for which acitation has been issued shall not begin to
run until the entry of afinal order of the Commission in the case

of any review proceedings initiated by the employer in good
faith and not solely for delay or avoidance of penalties.

2. Any employer receiving a notification of failure to
correct a violation and of proposed additional penalty may,
under Section 34A-6-303(3) of the Act, notify the Adjudication
Division in writing that he intends to contest such natification
or proposed additional penalty before the Commission. Such
noticeof intention to contest shall be postmarked within 30 days
of receipt by the employer of the notification of failure to
correct a violation and of proposed additional pendty. The
Adjudication Division shall handle such notice in accordance
with the rules of procedures prescribed by the Commission.

3. Each notification of failureto correct aviolation and of
proposed additional penalty shall statethat it shall be deemed to
be the final order of the Commission and not subject to review
by any court or agency unless, within 30 days from the date of
receipt of such notification, the employer notifies the
Adjudication Division in writing that he intends to contest the
notification or the proposed additional penaty before the
Commission.

T. Informal conferences.

At the request of an affected employer, employee, or
representative of employees, the Administrator may hold an
informal conference for the purpose of discussing any issues
raised by an inspection, citation, notice of proposed penalty, or
notice of intention to contest. The Administrator shall provide
in writing the reasons for any settlement of issues at such
conferences. If the conferenceisrequested by the employer, an
affected employee or his representative shall be afforded an
opportunity to participate, at thediscretion of the Administrator.
If the conferenceis requested by an employee or representative
of employees, the employer shall be afforded an opportunity to
participate, at the discretion of the Administrator. Any party
may be represented by counsel at such conference. No such
conferenceor request for such conference shall operateasastay
of any 30 day period for filing anotice of intention to contest as
prescribed in R614-1-7.R.

R614-1-8. Recording and Reporting Occupational Injuries
and |lInesses.

A. Therulesinthissectionimplement Sections34A-6-108
and 34A-6-301(3) of the Act. These sections provide for
record-keeping and reporting by employers covered under the
Act, for developing information regarding the causes and
prevention of occupational accidents and illnesses, and for
maintaining a program of collection, compilation, and analysis
of occupational safety and health statistics. Regardless of size
or type of operation, accidents and fatalities must bereported to
UQOSH in accordance with the requirements of R614-1-5.C.

B. Exceptions to Recordkeeping and Reporting
Requirements.

1. Small Employers. Anemployer who had no morethan
ten (10) employees at any time during the calendar year
immediately preceding the current calendar year need not
comply with any of the requirements of this part except the
following:

a. Obligation to report under R614-1-5.C. concerning
fatalities or accidents; and

b. Obligation to maintain alog of occupational injuries
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and illnesses under R614-1-8.C. and to make reports under
R614-1-8.N. upon being notifiedinwriting by the Commission’s
Statistics Section that the employer has been selected to
participate in a statistical survey of occupational injuries and
illnesses.

2. Employers who are engaged in farming operations,
having 10 or fewer employees are not subject to the Act,
including the provisions of this part.

3. Establishments Classified in Standard Industrial
Classification Codes (SIC) 52-89, (except 52-54, 70, 75, 76, 79
and 80.) Anemployer whoseestablishmentisclassifiedin SIC's
52-89, (excluding 52-54, 70, 75, 76, 79 and 80) need not
comply, for such establishment, with any of the requirements of
this part except the following:

a. Obligation to report under R614-1-5.C. concerning
fatalities or seriousinjury.

b. Obligation to maintain a log of occupational injuries
and illnesses under R614-1-8.K. and L. upon being notified in
writing by the federal Bureau of Labor Statistics that the
employer has been selected to participate in a statistical survey
of occupational injuries and illnesses; and

¢. Those employers who engage in activities classified as
high risk industries (i.e., areal estate establishment engaged in
construction activities) must maintain records on the High Risk
portions of their operations.

C. Log and summary of occupational injuries and illness.

1. Each employer shall maintain in each establishment a
log and summary of all recordable occupationa injuries and
illnesses for that establishment, except that under the
circumstances described in R614-1-8.C.2. an employer may
maintain the log and summary of occupationa injuries and
illnesses at a place other than the establishment. Each employer
shall enter all recordable occupational injury and illness on the
log and summary as early as practicable but no later than 6
working days after receiving information that arecordable case
has occurred. For this purpose, the federal OSHA Form No.
200 or any private equivalent form may be used. OSHA Form
No. 200 or its equivalent shall be completed in the detail
provided in theform and instructions contained in OSHA Form
No. 200. If an equivalent of OSHA Form No. 200 isused, such
as a printout from data-processing equipment, the information
shall be asreadable and comprehensibleto aperson not familiar
with the data-processing equipment asthe OSHA Form No. 200
itself.

2. Any employer may maintain the log and summary of
occupational injuries and illnesses at a place other than the
establishment or by means of data-processing equipment, or
both, under the following circumstances:

a. There is avalable a the place where the log and
summary is maintained sufficient information to complete the
log to adate within 6 working days after receiving information
that arecordable case has occurred, asrequired by R614-1-8.C.

b. At each of the employer’s establishments, there is
available a copy of the log and summary which reflects
separately theinjury andillnessexperience of that establishment
complete and current to adate within 45 calendar days.

D. Period covered.

Records shall be established on a calendar year basis.

E. Supplementary record.

In addition to thelog and summary of occupational injuries
and illnesses provided for under R614-1-8.C.1., each employer
shall have available for inspection at each establishment within
6 working days after receiving information that a recordable
case has occurred, a supplementary record for that
establishment.  The record shall be completed in the detail
prescribed in the instructions accompanying federal OSHA
Form No. 101. Workers' compensation, insurance, or other
reports are acceptable aternative records if they contain the
information required by the federal OSHA FormNo. 101. If no
acceptable alternative record is maintained for other purposes,
Federal OSHA Form No. 101 shall be used or the necessary
information shall be otherwise maintained.

F. Annua Summary.

1. Each employer shall post an annua summary of
occupationa injuriesand ilInessesfor each establishment. This
summary shall consist of a copy of the year’s totals from the
form OSHA Form No. 200 and the following information from
that form: calendar year covered, company name, establishment
address, certification signature, title, and date. An OSHA Form
No. 200 shall be used in presenting the summary. If noinjuries
or illnesses occurred in the year, zeros must be entered in the
totalsline, and the form must be posted.

2. The summary shal be completed by February 1
beginning with calendar year 1979. The summary of 1977
calendar year's occupationa injuries and illnesses shall be
posted on OSHA form No. 102.

3. Each employer or the officer or employee of the
employer who supervises the preparation of the log and
summary of occupational injuriesandillnesses, shall certify that
theannual summary of occupational injuriesandillnessesistrue
and complete. The certification shall be accomplished by
affixing the signature of the employer, or the officer or
employee of the empl oyer who supervisesthe preparation of the
annual summary of occupational injuries and illnesses, at the
bottom of the last page of thelog and summary or by appending
a separate statement to the annual summary certifying that the
annual summary is true and complete.

4. Each employer shall post a copy of the establishment's
summary in each establishment in the same manner that notices
are required to be posted under R614-1-7.B.1. The summary
covering the previous calendar year shall be posted no later than
February 1, and shall remain in place until March 1. For
employees who do not primarily report or work at a single
establishment, or who do not report to any fixed establishment
on a regular basis, employers shall satisfy this posting
requirement by presenting or mailing a copy of the summary
portion of the log and summary during the month of February
of the following year to each such employee who receives pay
during that month. For multi-establishment employers where
operations have closed down in some establishments during the
calendar year, it will not be necessary to post summaries for
those establishments.

a. Failure to post a copy of the establishment’s annual
summary may result in theissuance of citations and assessment
of penalties pursuant to Sections 34A-6-302 and 34A-6-307 of
the Act.

G. Retention of records.

1. Records provided for in R614-1-8.A.E., and F.
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(including OSHA Form No. 200 and its predecessor OSHA
Forms No. 100 and No. 102) shal be retained in each
establishment for 5 yearsfollowing the end of the year to which
they relate.

2. Preservation of records.

a This section applies to each employer who makes,
maintains or has access to employee exposure records or
employee medical records.

b. "Employee exposure record” means a record of
monitoring or measuring which contains qualitative or
quantitative information indicative of employee exposures to
toxic materials or harmful physical agents. Thisincludes both
individual exposure records and general research or statistical
studies based on information collected from exposure records.

c. "Employee medical record" means a record which
contains information concerning the health status of an
employee or employees exposed or potentially exposed to toxic
materials or harmful physical agents. These records may
include, but are not limited to:

(1) Theresults of medical examinations and tests;

(2) Any opinions or recommendations of a physician or
other health professional concerning the health of an employee
or employees; and

(3) Any employee medica complaints relating to
workplace exposure. Employee medical records include both
individual medical records and general research or statistical
studies based on information collected from megdical records.

d. Preservation of records. Each employer who makes,
maintains, or has access to employee exposure records or
employee medical records shall preserve these records.

e. Availability of records. The employer shall make
available, upon reguest to the Administrator, or adesignee, and
to the Director of the Division of Health, or a designee, al
employee exposure records and employee medical records for
examination and copying.

H. Access to records.

1. Recordsprovided forin R614-1-8.A.,E., and F. shall be
available for inspection and copying by Compliance Officers
during any occupational safety and health inspection provided
for under R614-1-7 and Section 34A-6-301 of the Act.

2. Thelog and summary of al recordable occupational
injuriesand illnesses (OSHA No. 200) (thelog) provided for in
R614-1-8.A. shal, upon request, be made available by the
employer to any employee, former employee, and to their
representatives for examination and copying in a reasonable
manner and at reasonable times. The employee, former
employee, and their representatives shall have accessto thelog
for any establishment in which the employee is or has been
employed.

3. Nothing in this section shall be deemed to preclude
employees and employee representatives from collectively
bargaining to obtain access to information relating to
occupational injuriesand illnessesin additionto theinformation
made available under this section.

4. Access to the log provided under this section shall
pertain to al logs retained under requirements of R614-1-8.G.

I. Reporting of fatality or accidents. (Refer to Utah
Occupationa Safety and Health Rule, R614-1-5.C.)

J. Fasification or failure to keep records or reports.

1. Section 34A-6-307 of the Act provides penalties for
false information and recordkeeping.

2. Failure to maintain records or file reports required by
this part, or in the details required by forms and instructions
issued under thispart, may result in theissuance of citationsand
assessment of penalties as provided for in Sections 34A-6-302
and 34A-6-307 of the Act.

K. Change of ownership.

Where an establishment has changed ownership, the
employer shall beresponsiblefor maintainingrecordsandfiling
reports only for that period of the year during which he owned
or operated such establishment. However, in the case of any
changein ownership, theemployer shall preservethoserecords,
if any, of the prior ownership which are required to be kept
under this Part. These records shall be retained at each
establishment to which they relate, for the period or remainder
thereof, required under R614-1-8.G.

L. Petitions for record-keeping exceptions.

1. Submission of petition. Any employer who wishes to
maintain recordsin amanner different fromthat required by this
part may submit a petition containing the information specified
in R614-1-8.L.3. the Bureau of Labor Statistics of the U.S.
Department of Labor.

2. Opportunity for comment. Affected employeesor their
representativesshall have an opportunity to submit written data,
views, or arguments concerning the petition to the
Administrator within 10 working days following the receipt of
notice under R614-1-8.L.3.e.

3. Contents of petition. A petition filed under R614-1-
8.L.1. shall include:

a The name and address of the applicant;

b. The address of the places or employment involved.

c¢. Specifications of the reasons for seeking relief;

d. A description of thedifferent record-keeping procedures
which are proposed by the applicant;

e. A statement that the applicant hasinformed his affected
employees of the petition by giving acopy thereof to them or to
their authorized representative and by posting astatement giving
a summary of the petition and by other appropriate means. A
statement posted pursuant to this subparagraph shall be posted
in each establishment in the same manner that notices are
required to be posted under R614-1-7.B. The applicant shall
aso state that he has informed his affected employees of their
rights under R614-1-8.L..2.

f. In the event an employer has more than one
establishment he shall submit a list of the locations and the
number of establishmentsin the state.

4. Additional notice, conferences.

a. Inaddition to the actual notice provided for in R614-1-
8.L.3.e.,, the Administrator may provide such additional notice
of the petition as he may deem appropriate.

b. The Administrator may also afford an opportunity to
interested partiesfor informal conference or hearing concerning
the petition.

5. Action. After review of the petition, and of any
comments submitted in regard thereto, and upon completion of
any necessary appropriateinvestigation concerning thepetition,
if the Administrator finds that the dternative procedure
proposed will not hamper or interfere with the purposes of the
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Act and will provide equivalent information, he may grant the
petition subject to such conditions as he may determine
appropriate.

6. Publication. Whenever any relief is granted to an
applicant under this Act, notice of such relief, and the reasons
therefore, shall be published in accordance with Title 63,
Chapter 46a, Utah Administrative Rulemaking Act. The U.S.
Department of Labor shall have been consulted and approval
given prior to the granting of relief by the Administrator.

7. Revocation. Whenever any relief under this rule is
sought to be revoked for any failure to comply with the
conditions thereof, and opportunity for informa hearing or
conference shall be afforded to the employers and affected
employees, or their representatives. Except in cases of
willfulness or where public safety or health requires otherwise,
before the commencement of any such informal proceeding, the
employer shall:

a Benotified inwriting of the facts or conduct which may
warrant the action; and

b. Be given an opportunity to demonstrate or achieve
compliance.

8. Compliance after submission of a petition or any delay
by the Administrator, in acting upon a petition shall not relieve
any employer from any obligation to comply with this Part.
However, the Administrator shall give notice of the denia of
any petition within a reasonable time.

M. Description of statistical program.

1. Section 34A-6-108 of the Act directsthe Administrator
to develop and maintain a program of collection, compilation,
and analysis of occupational safety and health statistics. The
program shall consist of periodic surveys of occupational
injuries and illnesses.

2. Thesampledesign encompasses probability procedures,
detailed stratification by industry and size, and a systematic
selection within Stratification. Stratification and sampling will
be carried out in order to provide the most efficient sample for
eventual state estimates. Someindustrieswill be sampled more
heavily than others depending on the injury rate level based on
previous experience. The survey should produce adeguate
estimates for most four-digit Standard Industrial Classification
(SIC) industries in manufacturing and for three-digit
classification (SIC) in non-manufacturing. Full cooperation
with the U. S. Department of Labor in statistical programs is
intended.

N. Duties of employers.

1. Upon receipt of an Occupational Injuries and IlInesses
Survey Form, theemployer shall promptly completetheformin
accordance with theinstructions contained therein, and return it
in accordance with the aforesaid instructions.

2. Employers of employees engaged in physicaly
dispersed operations such as occur in construction, installation,
repair or service activities who do not report to any fixed
establishment on a regular basis but are subject to common
supervision may satisfy the provisions of R614-1-8.C., E., and
G. with respect to such employees by:

a. Maintaining the required records for each operation or
group of operations which is subject to common supervision
(field superintendent, field supervisor, etc.) in an established
central place;

b. Having the address and tel ephone number of the central
place available at each work-site; and

¢. Having personnel available at the central place during
normal business hours to provide information from the records
maintained there by telephone and by mail.

R614-1-9. Rules of Practice for Temporary or Permanent
Variance from the Utah Occupational Safety and Health
Standards. (Also Adopted and Published as Chapter XXII1
of the Utah Occupational Safety and Health Field
Operations Manual.)

A. Scope.

1. Thisrule contains Rules of Practice for Administrative
procedures to grant variances and other relief under Section
34A-6-202 of the Act. Genera information pertaining to
employer-employee rights, obligations and procedures are
included.

B. Application for, or petition against Variances and other
relief.

1. The applicable parts of Section 34A-6-202 of the Act
shall govern application and petition procedure.

2. Any employer or class of employersdesiring avariance
from a standard must make a formal written request including
the following information:

a The name and address of applicant;

b. The address of the place or places of employment
involved;

c. A specification of the standard or portion thereof from
which the applicant seeks a variance;

d. A statement by the applicant, supported by opinions
from qualified persons having first-hand knowl edge of thefacts
of the case, that he is unable to comply with the standard or
portionthereof and adetail ed statement of thereasonstherefore;

e. A statement of the stepsthe applicant has taken and will
take, with specific dateswhereappropriate, to protect empl oyees
against the hazard covered by the existing standard;

f. A statement of when the applicant expectsto be able to
comply with the standard and of what steps he has taken and
will take, with specific dates where appropriate, to come into
compliancewith the standards (appliesto temporary variances);

g. A statement of the facts the applicant would show to
establish that (applies to newly promulgated standards);

(1) Theapplicant is unable to comply with a standard by
its effective date because of unavailability of professional or
technical personnel or of materials and equipment needed to
come into compliance with the standard or because necessary
construction or alteration of facilities cannot be completed by
the effective date;

(2) He is taking al available steps to safeguard his
employees against the hazards covered by the standards; and

(3) He has an effective program for coming into
compliance with the standard as quickly as practicable;

h. Any request for a hearing, as provided in thisrule;

i. A statement that the applicant hasinformed his affected
employees of the application for variance by giving a copy
thereof to their authorized representative, posting a summary
statement of the application at the place or placeswhere notices
to employees are normally posted specifying where acopy may
be examined; and
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j. A description of how affected employees have been
informed of their rights to petition the Administrator for a
hearing.

3. Theapplicant shall designate the method he will useto
safeguard his employees until avariance is granted or denied.

4. Whenever a proceeding on acitation or arelated issue
concerning aproposed penalty or period of abatement has been
contested and is pending beforean Administrative Law Judge or
any subsequent review under the Administrative ProceduresAct,
until the completion of such proceeding, the Administrator may
deny avariance application on a subject or an issue concerning
a citation which has been issued to the employer.

C. Hearings.

1. The Administrator may conduct hearings upon
application or petitionin accordance with Section 34A-6-202(4)
of the Act if:

a Employee(s), the public, or other interested groups
petition for a hearing; or

b. The Administrator deemsit in the public or employee
interest.

2. When a hearing is considered appropriate, the
Administrator shall set the date, time, and place for such
hearing. Heshall providetimely notification to the applicant for
variance and the petitioners. In the notice of hearing to the
applicant, the applicant will be directed to notify his employees
of the hearing.

3. Notice of hearings shall be published in the
Administrative Rulemaking Bulletin. This shal include a
statement that the application request may be inspected at the
UOSH Division Office.

4. A copy of the Notification of Hearing along with other
pertinent information shall be sent to the U.S. Department of
Labor, Regional Administrator for OSHA.

D. Inspection for Variance Application.

1. A variance inspection will be required by the
Administrator or his designee prior to final determination of
either acceptance or denial.

2. A variance inspection is a single purpose, pre-
announced, non-compliance inspection and shall include
employee or employer representative parti cipation or interview
where necessary.

E. Interim order.

1. The purpose of an interim order is to permit an
employer to proceed in a non-standard operation while
administrative procedures are being completed. Use of this
interim procedure i s dependent upon need and empl oyee sefety.

2. Followingavarianceinspection, and after determination
and assurance that employeesareto be adequately protected, the
Administrator may immediately grant, in writing, an interim
order. To expedite the effect of the interim order, it may be
issued at the work-site by the Administrator. Theinterim order
will remain in force pending completion of the administrative
promulgation action and the formal granting or denying of a
temporary/permanent variance as requested.

F. Decision of the Administrator.

1. The Administrator may deny the application if:

a. It doesnot meet the requirements of paragraph R614-1-
8.B.;

b. It doesnot provide adequate safety in the workplace for

affected employees; or

¢. Testimony or information provided by the hearing or
inspection does not support the applicant’s request for variance
as submitted.

2. Letters of notification denying variance applications
shal be sent to the applicant, and will include posting
requirements to inform employees, affected associations, and
employer groups.

a A copy of correspondence related to the denial request
shall be sent to the U.S. Department of Labor, Regional
Administrator for OSHA.

b. The letter of denial shall be explicit in detail as to the
reason(s) for such action.

3. The Administrator may grant the request for variances
provided that:

a Datasupplied by the applicant, the UOSHA inspection
and information and testimony affords adequate protection for
the affected employee(s);

b. Notification of approva shall follow the pattern
described in R614-1-9.C.2. and 3.;

c. Limitations, restrictions, or requirementswhich become
part of the variance shall be documented in the letter granting
the variance.

4. The Administrator’s decision shall be deemed final
subject to Section 34A-6-202(6).

G. Recommended Time Table for Variance Action.

1. Publication of agency intent to grant avariance. This
includes public comment and hearing notification in the Utah
Administrative Rulemaking Bulletin:  within 30 days after

receipt.
2. Public comment period: within 20 days after
publication.

3. Public hearing: within 30 days after publication

4. Notification of U.S. Department of Labor Regiona
Administrator for OSHA: 10 days after agency publication of
intent.

5. Fina Order: 120 days after receipt of variance
application if publication of agency intent is made.

6. Rejection of variance application without publication of
agency intent: 20 days after receipt of application.

a Notification of U.S. Department of Labor Regiona
Administrator for OSHA: 20 days after receipt of application.

H. Public Notice of Granted Variances, Tolerances,
Exemptions, and Limitations.

1. Every fina action granting variance, exemption, or
limitation under this rule shall be published as required under
Title 63, Chapter 46a, Utah Administrative Rulemaking Act,
and the time table set forth in R614-1-9.G.

I. Acceptance of federally Granted V ariances.

1. Where a variance has been granted by the U.S.
Department of Labor, Occupationa Safety and Hedth
Administration, following Federal Promul gation procedures, the
Administrator shall take the following action:

a. Compare the federa OSHA standard for which the
variance was granted with the equivalent UOSH standard.

b. Identify possible application in Utah.

c. If the UOSH standard under consideration for
application of the variance has exactly or essentially the same
intent as the federal standard and there is the probability of a
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multi-state employer doing business in Utah, then the
Administrator shall accept the variance (as federally accepted)
and promulgate it for Utah under the provisions of Title 63,
Chapter 46a, Utah Administrative Rulemaking Act.

d. If the variance has no apparent application to Utah
industry, or to a multi-state employer in Utah, or if it conflicts
with Utah Legidlativeintent, or established policy or procedure,
the federal variance shall not be accepted. In such case, the
Regional Administrator will be so notified.

J. Revocation of a Variance.

1. Any variance (temporary or permanent) whether
approved by the state or one accepted by State based on Federal
approval, may be revoked by the Administrator if it is
determined through on-site inspection that:

a The employer is not complying with provisions of the
variance as granted;

b. Adegquateemployeesafety isnot afforded by the original
provisions of the variance; or

c. A more stringent standard has been promulgated, isin
force, and conflictswith prior considerationsgivenfor employee
safety.

2. A federally approved national variance may be revoked
by the state for a specific work-site or place of employment
within the state for reasons cited in R614-1-9.J.1. Such
revocations must be in writing and give full particulars and
reasons prompting the action. Full rights provided under the
law, such as hearings, etc., must be afforded the employer.

3. Normally, permanent variances may be revoked or
changed only after being in effect for at least six months.

K. Coordination.

1. All variances issued by the Administrator will be
coordinated withtheU.S. Department of Labor, OSHA toinsure
consistency and avoid improper unilateral action.

R614-1-10. Discrimination.

A. General.

1. The Act provides, among other things, for the adoption
of occupational safety and health standards, research and
development activities, inspections and investigations of work
places, and record keeping requirements. Enforcement
procedures initiated by the Commission; review proceedings as
required by Title 63, Chapter 46b, Administrative Procedures
Act; and judicia review are provided by the Act.

2. Thisruledeas essentially with the rights of employees
afforded under section 34A-6-203 of the Act. Section 34A-6-
203 of the Act prohibits reprisas, in any form, against
employees who exercise rights under the Act.

3. The purpose is to make available in one place
interpretations of the various provisions of Section 34A-6-203
of the Act which will guide the Administrator in the
performance of hisdutiesthereunder unlessand until otherwise
directed by authoritative decisions of the courts, or concluding,
upon reexamination of an interpretation, that it isincorrect.

B. Persons prohibited from discriminating.

Section 34A-6-203 definesempl oyee protectionsunder the
Act, because the employee has exercised rights under the Act.
Section 34A-6-103(11) of the Act defines "person”.
Consequently, the prohibitions of Section 34A-6-203 are not
limited to actions taken by employers against their own

employees. A person may be chargesble with discriminatory
action against an employee of another person. Section 34A-6-
203 would extend to such entities as organizations representing
employees for collective bargaining purposes, employment
agencies, or any other person in a position to discriminate
against an employee. (See, Meek v. United States, F. 2d 679
(6th Cir., 1943); Bowe v. Judson C. Burnes, 137 F 2d 37 (3rd
Cir., 1943).)

C. Persons protected by section 34A-6-203.

1. All employeesareafforded thefull protection of Section
34A-6-203. For purposes of the Act, an employeeisdefined in
Section 34A-6-103(6).

2. For purposes of Section 34A-6-203, even an applicant
for employment could be considered an employee. (See, NLRB
v. Lamar Creamery, 246 F. 2d 8 (5th Cir., 1957).) Further,
because Section 34A-6-203 speaksin terms of any employee, it
is aso clear that the employee need not be an employee of the
discriminator. The principal consideration would be whether
the person alleging discrimination was an "employee” at the
time of engaging in protected activity.

3. Inview of thedefinitionsof "employer" and "employee’
contained in the Act, employees of a State or political
subdivision thereof would be within the coverage of Section
34A-6-203.

D. Unprotected activities distinguished.

1. Actions taken by an employer, or others, which
adversely affect an employee may be predicated upon
nondiscriminatory grounds. The proscriptions of Section 34A-
6-203 apply when the adverse action occurs because the
employee has engaged in protected activities. An employee's
engagement in activities protected by the Act does not
automatically render him immune from discharge or discipline
for legitimate reasons, or from adverse action dictated by non-
prohibited considerations. (See, NLRB v. Dixie Motor Coach
Corp., 128 F. 2d 201 (5th Cir., 1942).)

2. To establish a violation of Section 34A-6-203, the
employee’s engagement in protected activity need not be the
sole consideration behind discharge or other adverse action. |If
protected activity was a substantial reason for the action, or if
thedischargeor other adverseactionwould not havetaken place
"but for" engagement in protected activity, Section 34A-6-203
has been violated. (See, Mitchdll v. Goodyear Tire and Rubber
Co., 278 F. 2d 562 (8th Cir., 1960); Goldberg v. Bama
Manufacturing, 302 F. 2d 152 (5th Cir., 1962).) Ultimately, the
issueasto whether adischargewasbecause of protected activity
will have to be determined on the basis of the facts in the
particular case.

E. Specific protections- complaintsunder or related tothe
Act.

1. Discharge of, or discrimination against an employee
because the employee hasfiled "any complaint under or related
tothisAct" isprohibited by Section 34A-6-203. An exampleof
a complaint made "under" the Act would be an employee
request for inspection pursuant to Section 34A-6-301(6).
However, thiswould not bethe only type of complaint protected
by Section 34A-6-203. Therangeof complaints"related to" the
Act is commensurate with the broad remedial purposes of this
legislation and the sweeping scope of its application, which
entails the full extent of the commerce power. ((See Cong.
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Rec., vol. 116 P. 42206 December 17, 1970).)

2. Complaintsregistered with Federal agencieswhichhave
the authority to regulate or investigate occupational safety and
health conditionsarecomplaints"related to” thisAct. Likewise,
complaints made to State or local agencies regarding
occupational safety and health conditionswould be "related to"
the Act. Such complaints, however, must relateto conditions at
the workplace, as distinguished from complaints touching only
upon genera public safety and health.

3. Further, the salutary principles of the Act would be
seriously undermined if employees were discouraged from
lodging complaintsabout occupational safety and health matters
with their employers. Such complaintsto employers, if madein
good faith, therefore would be related to the Act, and an
employee would be protected against discharge or
discrimination caused by a complaint to the employer.

F. Proceedings under or related to the act.

1. Discharge of, or discrimination against, any employee
because the empl oyee has exercised the employee'srightsunder
or related to this Act is also prohibited by Section 34A-6-203.
Examples of proceedings which would arise specifically under
the Act would be inspections of work-sites under Section 34A-
6-301 of the Act, employee contest of abatement date under
Section 34A-6-303 of the Act, employee initiation of
proceedings for promulgation of an occupationa safety and
health standard under Section 34A-6-202 of the Act and Title
63, Chapter 46a, employee application for modification of
revocation of a variance under Section 34A-6-202(4)(c) of the
Act and R614-1-9., employee judicia challenge to a standard
under Section 34A-6-202(6) of the Act, and empl oyee appeal of
an order issued by an Administrative L aw Judge, Commissioner,
or Appeals Board under Section 34A-6-304. In determining
whether a "proceeding” is "related to" the Act, the
considerations discussed in R614-1-10.G. would also be
applicable.

2. An employee need not himself directly ingtitute the
proceedings. It issufficient if he setsinto motion activities of
others which result in proceedings under or related to the Act.

G. Testimony.

Discharge of, or discrimination against, any employee
because the employee "has testified or is about to testify" in
proceedings under or related to the Act is also prohibited by
Section 34A-6-203. This protection would of course not be
limited to testimony in proceedings instituted or caused to be
instituted by the employee, but would extend to any statements
giveninthecourseof judicial, quasi-judicial, and administrative
proceedings, including inspections, investigations, and
administrative rulemaking or adjudicative functions. If the
employee is giving or is about to give testimony in any
proceeding under or related to the Act, he would be protected
against discrimination resulting from such testimony.

H. Exercise of any right afforded by the Act.

1. Inadditionto protecting employeeswhofilecomplaints,
institute proceedings under or related to the Act it also
prohibited by Section 34A-6-203 discrimination occurring
because of the exercise "of any right afforded by this Act."
Certain rights are explicitly provided in the Act; for example,
there is a right to participate as a party in enforcement
proceedings (34A-6-303). Certain other rights exist by

necessary implications. For example, employees may request
information from the Utah Occupational Safety and Health
Administration; such requests would constitute the exercise of
aright afforded by the Act. Likewise, employees interviewed
by agents of the Administrator in the course of inspections or
investigations could not subsequently be discriminated against
because of their cooperation.

2. Review of the Act and examination of the legislative
history discloses that, as a general matter, there is no right
afforded by the Act which would entitle employees to walk off
thejob because of potential unsafe conditions at the workplace.
Hazardous conditions which may be violative of the Act will
ordinarily be corrected by the employer, once brought to his
attention. If corrections are not accomplished, or if there is
dispute about the existence of a hazard, the employee will
normaly have opportunity to request inspection of the
workplace pursuant to Section 34A-6-301 of the Act, or to seek
theassi stance of other public agencieswhich haveresponsibility
in the field of safety and heath. Under such circumstances,
therefore, an employer would not ordinarily be in violation of
Section 34A-6-203 by taking action to discipline an employee
for refusing to perform normal job activities because of alleged
safety or health hazards.

a Occasions might arise when an employee is confronted
with a choice between not performing assigned tasks or
subjecting himself to serious injury or death arising from a
hazardous condition at the workplace. If theemployee, with no
reasonable alternative, refuses in good faith to expose himself
to the dangerous condition, he would be protected against
subsequent discrimination.  The condition causing the
employee’s apprehension of death or injury must be of such a
nature that a reasonable person, under the circumstances then
confronting the employee, would conclude that there is a real
danger of death or serious injury and that there is insufficient
time, dueto the urgency of the situation, to eliminate the danger
through resort to regular statutory enforcement channels. In
addition, in such circumstances, the employee, where possible,
must also have sought from his employer, and been unable to
obtain, a correction of the dangerous condition.

I. Procedures - Filing of complaint for discrimination.

1. Who may file. A complaint of Section 34A-6-203
discrimination may be filed by the employee himself, or by a
representative authorized to do so on his behalf.

2. Nature of filing. No particular form of complaint is
required.

3. Place of filing. Complaint should be filed with the
Administrator, Division of Occupational Safety and Health,
Labor Commission, 160 East 300 South, Salt Lake City, Utah
84114-6650, Telephone 530-6901.

4. Timefor filing.

a. Section 34A-6-203(2)(b) provides protection for an
employee who believes that he has been discriminated against.

b. A major purpose of the 30-day period in this provision
isto alow the Administrator to decline to entertain complaints
which have become stale. Accordingly, complaints not filed
within 30 days of an alleged violation will ordinarily be
presumed to be untimely.

c. However, there may be circumstances which would
justify tolling of the 30-day period on recognized equitable
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principles or because of strongly extenuating circumstances,
e.g., where the employer has concealed, or misled the employee
regarding the grounds for discharge or other adverse action;
where the employee has, within the 30-day period, resorted in
good faith to grievance-arbitration proceedings under a
collective bargaining agreement or filed a complaint regarding
the same general subject with another agency; where the
discrimination isin the nature of a continuing violation. Inthe
absence of circumstances justifying a tolling of the 30-day
period, untimely complaints will not be processed.

J. Notification of administrator’s determination.

The Administrator is to notify a complainant within 90
days of the complaint of his determination whether prohibited
discrimination has occurred.  This 90-day provision is
considered directory in nature. While every effort will be made
to notify complainants of the Administrator’s determination
within 90 days, there may beinstanceswhenitisnot possibleto
meet the directory period set forth in this section.

K. Withdrawal of complaint.

Enforcement of the provisions of Section 34A-6-203 isnot
only amatter of protecting rights of individual employees, but
also of publicinterest. Attempts by an employeeto withdraw a
previoudy filed complaint will not necessarily result in
termination of the Administrator's investigation.  The
Administrator’s jurisdiction cannot be foreclosed as a matter of
law by unilateral action of the employee. However, avoluntary
and uncoerced request from a complainant to withdraw his
complaint will be given careful consideration and substantial
weight as amatter of policy and sound enforcement procedure.

L. Arbitration or other agency proceedings.

1. Anemployeewho filesacomplaint under Section 34A-
6-203(2) of the Act may also pursue remedies under grievance
arbitration proceedingsin collective bargaining agreements. In
addition, the complainant may concurrently resort to other
agenciesfor relief, such asthe National Labor Relations Board.
The Administrator’sjurisdiction to entertain Section 34A-6-203
complaints, to investigate, and to determine whether
discrimination has occurred, is independent of the jurisdiction
of other agencies or bodies. The Administrator may file action
indistrict court regardless of the pendency of other proceedings.

2. However, the Administrator a so recognizes the policy
favoring voluntary resolution of disputes under proceduresin
collective bargaining agreements. (See, e.g., Boy’sMarket, Inc.
v. Retal Clerks, 398 U.S. 235 (1970); Republic Steel Corp. v.
Maddox, 379 U.S. 650 (1965); Carey v. Westinghouse Electric
Co., 375 U.S. 261 (1964); Collier Insulated Wire, 192 NLRB
No. 150 (1971).) By the same token, due deference should be
paid to the jurisdiction of other forums established to resolve
disputes which may aso be related to Section 34A-6-203
complaints.

3. Whereacomplainant isin fact pursuing remedies other
than those provided by Section 34A-6-203, postponement of the
Administrator’s determination and deferral to theresults of such
proceedingsmay beinorder. (See, Burlington Truck Lines, Inc.,
v. U.S,, 371 U.S. 156 (1962).)

4. Postponement of determination. Postponement of
determination would be justified where the rights asserted in
other proceedings are substantially the same as rights under
Section 34A-6-203 and those proceedings are not likely to

violatetherightsguaranteed by Section 34A-6-203. Thefactual
issues in such proceedings must be substantially the same as
those raised by Section 34A-6-203 complaint, and the forum
hearing the matter must have the power to determine the
ultimate issue of discrimination. (See, Riosv. Reynolds Metals
Co., F. 2d (5th Cir., 1972), 41 U.S.L.W. 1049 (October 10,
1972): Newmanyv. Avco Corp., 451 F. 2d 743 (6th Cir., 1971).)

5. Deferra to outcome of other proceedings. A
determination to defer to the outcome of other proceedings
initiated by a complainant must necessarily be made on a case-
to-case basis, after careful scrutiny of all availableinformation.
Before deferring to the results of other proceedings, it must be
clear that those proceedings dealt adequately with all factual
issues, that the proceedings were fair, regular, and free of
procedural infirmities, and that the outcome of the proceedings
was not repugnant to the purpose and policy of the Act. Inthis
regard, if such other actions initiated by a complainant are
dismissed without adjudicative hearing thereof, such dismissal
will not ordinarily be regarded as determinative of the Section
34A-6-203 complaint.

M. Employee refusal to comply with safety rules.

Employeeswho refuse to comply with occupational safety
and health standards or valid safety rules implemented by the
employer in furtherance of the Act are not exercising any rights
afforded by the Act. Disciplinary measurestaken by employers
solely in response to employee refusal to comply with
appropriate safety rules and regulations, will not ordinarily be
regarded as di scriminatory action prohibited by Section 34A-6-
203. This situation should be distinguished from refusals to
work, as discussed in R614-1-10.H.

R614-1-11. Rules of Agency Practice and Procedure
Concerning UOSH Accessto Employee M edical Records.

A. Policy.

UOSH access to employee medical recordswill in certain
circumstances be important to the agency’s performance of its
statutory functions. Medical records, however, contain personal
details concerning the lives of employees. Due to the
substantial personal privacy interestsinvolved, UOSH authority
to gain access to personaly identifiable employee medical
information will be exercised only after the agency has made a
careful determination of its need for thisinformation, and only
with appropriate safeguardsto protect individual privacy. Once
this information is obtained, UOSH examination and use of it
will be limited to only that information needed to accomplish
the purpose for access. Personally identifiable employee
medical information will beretained by UOSH only for so long
as needed to accomplish the purpose for access, will be kept
secure while being used, and will not be disclosed to other
agencies or members of the public except in narrowly defined

circumstances.  This section establishes procedures to
implement these palicies.
B. Scope.

1. Except as provided in paragraphs R614-1-11.B.3.
through 6. below, this rule applies to all requests by UOSH
personnd to obtain access to records in order to examine or
copy personaly identifiable employee medical information,
whether or not pursuant to theaccessprovision of R614-1-12.D.

2. For the purposes of this rule, "personaly identifiably
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employee medical information" means employee medical
information accompanied by either direct identifiers (name,
address, social security number, payroll number, etc.) or by
information which could reasonably be used in the particular
circumstances indirectly to identify specific employees (e.g.,
exact age, height, weight, race, sex, date of initial employment,
job title, etc.).

3. Thisrule does not apply to UOSH access to, or the use
of, aggregate employee medical information or medical records
on individual employees which is not a personally identifiable
form. This section doesnot apply to records required by R614-
1-8 to death certificates, or to employee exposure records,
including biological monitoring recordsdefined by R614-1-3.M.
or by specific occupational safety and health standards as
exposure records.

4. This rule does not apply where UOSH compliance
personnel conduct an examination of employee medical records
solely to verify employer compliance with the medical
surveillance record keeping requirements of an occupational
safety and health standard, or with R614-1-12. An examination
of this nature shall be conducted on-site and, if requested, shall
be conducted under the observation of the record holder. The
UOSH compliance personnel shall not record and take off-site
any information frommedical recordsother than documentation
of the fact of compliance or non-compliance.

5. Thisrule does not apply to agency access to, or the use
of, personally identifiable employee medica information
obtained in the course of litigation.

6. Thisruledoesnot apply whereawritten directive by the
Administrator authorizes appropriately qualified personnel to
conduct limited reviews of specific medical information
mandated by an occupational safety and health standard, or of
specific biologica monitoring test results.

7. Even if not covered by the terms of this rule, all
medically related information reported in a personally
identifiable form shall be handled with appropriate discretion
and care befitting al information concerning specific
employees. There may, for example, be persona privacy
interestsinvolved which militate against disclosure of thiskind
of information to the public.

C. Responsible persons.

1. UOSH Administrator. The Administrator of the
Division of Occupationa Safety and Health of the Labor
Commission shall be responsible for the overall administration
and implementation of the procedures contained in this rule,
including making final UOSH determinations concerning:

a. Access to personally identifiable employee medical
information, and

b. Inter-agency transfer or public disclosure of personally
identifiable employee medical information.

2. UOSH Medical Records Officer. The Administrator
shall designate a UOSH officia with experience or training in
theevaluation, use, and privacy protection of medical recordsto
be the UOSH Medica Records Officer. The UOSH Medical
Records Officer shall report directly to the Administrator on
matters concerning this section and shall be responsible for:

a. Making recommendationsto the Administrator asto the
approval or denia of written access orders.

b. Assuring that written access orders meet the

requirements of paragraphs R614-1-11.D.2. and 3. of thisrule.
¢. Responding to employee, collective bargaining agent,
and employer objections concerning written access orders.

d. Regulating the use of direct personal identifiers.

e. Regulating internal agency use and security of
personally identifiable employee medical information.

f. Assuring that the results of agency analyses of
personaly identifiable medica information are, where
appropriate, communicated to employees.

g. Preparing an annual report of UOSH’s experience under
thisrule.

h. Assuring that advance noticeisgiven of intended inter-
agency transfers or public disclosures.

3. Principa UOSH Investigator. The Principal UOSH
Investigator shall be the UOSH employee in each instance of
accessto personally identifiable employee medical information
who is made primarily responsible for assuring that the
examination and use of this information is performed in the
manner prescribed by a written access order and the
requirements of this section. When access is pursuant to a
written access order, the Principal UOSH Investigator shall be
professionally trained in medicine, public health, or alied fields
(epidemiology, toxicology, industrial hygiene, bio-statistics,
environmenta health, etc.)

D. Written access orders.

1. Reguirement for written access order. Except as
provided in paragraph R614-1-11.D.4. below, each request by
a UOSH representative to examine or copy personaly
identifiableemployeemedical information contained inarecord
held by an employer or other record holder shall be made
pursuant to awritten access order which has been approved by
the Administrator upon the recommendation of the UOSH
Medical Records Officer. If deemed appropriate, a written
access order may constitute, or be accompanied by an
administrative subpoena.

2. Approva criteria for written access order. Before
approving a written access order, the Administrator and the
UOSH Medica Records Officer shall determine that:

a The medica information to be examined or copied is
relevant to astatutory purpose and thereisaneed to gain access
to this personally identifiable information.

b. The personaly identifiable medical information to be
examined or copied is limited to only that information needed
to accomplish the purpose for access, and

c. The personnel authorized to review and analyze the
personally identifiable medical information arelimited to those
who have a need for access and have appropriate professional
qualifications.

3. Content of written access order. Each written access
order shall state with reasonable particularity:

a. The statutory purposes for which accessis sought.

b. Thegenera description of thekind of employeemedical
information that will be examined and why there is a need to
examine personally identifiable information.

¢. Whether medical information will be examined on-site,
and what type of information will be copied and removed off-
site.

d. The name, address, and phone number of the Principal
UOSH Investigator and the names of any other authorized
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persons who are expected to review and analyze the medical
information.

e. The name, address, and phone number of the UOSH
Medical Records Officer, and

f. The anticipated period of time during which UOSH
expects to retain the employee medical information in a
personally identifiable form.

4. Specia situations. Written access orders need not be
obtained to examine or copy personally identifiable employee
medical information under the following circumstances:

a Specific written consent. |If the specific written consent
of an employee is obtained pursuant to R614-1-12.D., and the
agency or an agency employeeis listed on the authorization as
thedesignated representativeto receivethemedical information,
then a written access order need not be obtained. Whenever
personally identifiable employee medical information is
obtained through specific written consent and taken off-site, a
Principal UOSH Investigator shall be promptly named to assure
protection of the information, and the UOSH Medical Records
Officer shall benotified of thisperson’sidentity. Thepersonally
identifiable medical information obtained shall thereafter be
subject to the use and security requirements of paragraphs
R614-1-11.H.

b. Physician consultations. A written access order need
not be obtained where a UOSH staff or contract physician
consults with an employer's physician concerning an
occupational safety or healthissue. In asituation of thisnature,
the UOSH physician may conduct on-site evaluation of
employee medical records in consultation with the employer’s
physician, and may make necessary personal notes of hisor her
findings. No employeemedical records however, shall betaken
off-site in the absence of awritten access order or the specific
written consent of an employee, and no notes of personally
identifiable employee medical information made by the UOSH
physician shall leave his or her control without the permission
of the UOSH Medica Records Officer.

E. Presentation of written access order and notice to
employees.

1. ThePrincipal UOSH Investigator, or someone under his
or her supervision, shall present at least two (2) copies each of
thewritten access order and an accompanying cover |etter to the
employer prior to examining or obtaining medical information
subject to a written access order. At least one copy of the
written access order shall not identify specific employees by
direct personal identifier. The accompanying cover letter shall
summarize the requirements of this section and indicate that
questionsor objections concerning thewritten access order may
be directed to the Principal UOSH Investigator or to the UOSH
Medical Records Officer.

2. ThePrincipa UOSH Investigator shall promptly present
a copy of the written access order (which does not identify
specific employees by direct personal identifier) and its
accompanying cover letter to each collective bargaining agent
representing empl oyeeswhose medi cal recordsaresubject tothe
written access order.

3. ThePrincipal UOSH Investigator shall indicate that the
employer must promptly post acopy of the written access order
which does not identify specific employees by direct personal
identifier, aswell as post its accompanying cover |etter.

4. ThePrincipal UOSH Investigator shall discusswith any
collective bargaining agent and with the employer the
appropriateness of individual notice to employees affected by
the written access order. Where it is agreed that individual
notice is appropriate, the Principal UOSH Investigator shall
promptly provideto the employer an adequate number of copies
of the written access order (which does not identify specific
employees by direct personal identifier) and its accompanying
cover letter to enable the employer either to individually notify
each employee or to place a copy in each employee’s medical
file.

F. Objections concerning a written access order. All
employees, collective bargaining agents, and employer written
objections concerning access to records pursuant to a written
accessorder shall betransmitted to the UOSH Medica Records
Officer. Unless the agency decides otherwise, access to the
record shall proceed without delay notwithstanding thelodging
of an objection. The UOSH Medica Records Officer shall
respond in writing to each employee’sand collective bargaining
agent’s written objection to UOSH access. Where appropriate,
the UOSH Medi cal Records Officer may revoke awritten access
order and direct that any medical information obtained by it by
returned to the original record holder or destroyed. The
principal UOSH Investigator shall assurethat such instructions
by the UOSH Medica Records Officer are promptly
implemented.

G. Removal of direct personal identifiers. Whenever
employees medical information obtained pursuant to a written
access order is taken off-site with direct persona identifiers
included, the Principal UOSH Investigator shall, unless
otherwise authorized by the UOSH Medical Records Officer,
promptly separate all direct personal identifiers from the
medical information, and code the medical information and the
list of direct identifiers with a unique identifying number of
each employee. The medical information with its numerical
code shall thereafter be used and kept secured asthough still in
adirectly identifiable form. The Principal UOSH Investigator
shall aso hand deliver or mail the list of direct personal
identifiers with their corresponding numerical codes to the
UOSH Medica Records Officer. The UOSH Medica Records
Officer shall thereafter limit the use and distribution of the list
of coded identifiers to those with a need to know its contents.

H. Internal agency useof personally identifiable employee
medical information.

1. ThePrincipa UOSH Investigator shall in each instance
of access be primarily responsible for assuring that personally
identifiable employee medical information is used and kept
secured in accordance with this section.

2. The Principa UOSH Investigator, the UOSH Medical
Records Officer, the Administrator, and any other authorized
person listed on a written access order may permit the
examination or use of personally identifiable employee medical
information by agency employees and contractors who have a
need for access, and appropriate qualifications for the purpose
for which they are using the information. No UOSH employee
or contractor is authorized to examine or otherwise use
personally i dentifiable employee medical information unless so
permitted.

3. Where a need exists, access to personaly identifiable
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employee medical information may be provided to attorneysin
the office of the State Attorney General, and to agency
contractorswho are physiciansor who have contractual ly agreed
to abide by the requirements of this section and implementing
agency directives and instructions.

4. UOSH employees and contractors are only authorized
to use personally identifiable empl oyee medical information for
the purposes for which it was obtained, unless the specific
written consent of the employee is obtained as to a secondary
purpose, or the procedures of R614-1-11.D. through G. are
repeated with respect to the secondary purpose.

5. Whenever practicable, the examination of personally
identifiable employee medical information shall be performed
on-sitewith aminimum of medical information taken off-sitein
apersondly identifiable form.

I. Security procedures.

1. Agency files containing personaly identifiable
employee medical information shall be segregated from other
agency files. When not in active use, files containing this
information shall be kept secured in alocked cabinet or vault.

2. The UOSH Medical Records Officer and the Principal
UOSH Investigator shall each maintain a log of uses and
transfers of personaly identifiable employee medica
information and listsof coded direct personal identifiers, except
as to necessary uses by staff under their direct personal
supervision.

3. The photocopying or other duplication of personally
identifiable employee medical information shall be kept to the
minimum necessary to accomplish the purposes for which the
information was obtained.

4. The protective measures established by this rule apply
to all worksheets, duplicate copies, or other agency documents
containing personally identifiable employee medical
information.

5. Intra-agency transfers of personally identifiable
employee medical information shall beby hand delivery, United
States mail, or equally protective means. Inter-office mailing
channels shall not be used.

J. Retention and destruction of records.

1. Consistent with UOSH records disposition programs,
personally identifiable employee medical information and lists
of coded direct persona identifiers shall be destroyed or
returned to theoriginal record hol der when no longer needed for
the purposes for which they were obtained.

2. Personally identifiable employee medical information
whichiscurrently not being used actively but may be needed for
future use shall be transferred to the UOSH Medical Records
Officer. The UOSH Medical Records Officer shall conduct an
annual review of al centrally-held information to determine
which information is no longer needed for the purposes for
which it was obtained.

K. Results of an agency analysis using personally
identifiable employee medical information.

1. The UOSH Medica Records Officer shall, as
appropriate, assure that the results of an agency analysis using
personally identifiable employee medical information are
communicated to the employees whose persona medical
information was used as a part of the analysis.

2. Annual report. The UOSH Medical Records Officer

shall on an annual basis review UOSH’s experience under this
section during the previous year, and prepare a report to the
UOSH Administrator which shall be made available to the
public. Thisreport shall discuss:

a The number of written access orders approved and a
summary of the purposes for access,

b. The nature and disposition of employee; collective
bargaining agent, and employer written objections concerning
UOSH access to personaly identifiable employee medica
information; and

¢. The nature and disposition of requests for inter-agency
transfer or public disclosure of personal ly identifiableemployee
medical information.

L. Inter-agency transfer and public disclosure.

1. Personally identifiable employee medical information
shall not be transferred to another agency or office outside of
UOSH (other than to The Attorney Genera’s Office) or
disclosed to the public (other than to the affected employee or
theoriginal record holder) except when required by |aw or when
approved by the Administrator.

2. Except asprovided in paragraph R614-1-11.1 .3. below,
theAdministrator shall not approvearequest for aninter-agency
transfer of personally identifiable employee medica
information, which has not been consented to by the affected
employees, unless the request is by a public heath agency
which:

a Needs the requested information in a personally
identifiable form for a substantial public health purpose;

b.  Will not use the requested information to make
individua determinationsconcerning affected empl oyeeswhich
could beto their detriment;

c. Has regulations or established written procedures
providing protection for personaly identifiable medica
information substantially equivalent to that of this section; and

d. Satisfies an exemption to the Privacy Act to the extent
that the Privacy Act appliesto the requested information (See 5
U.S.C. 552a(b); 29 CFR 70a.3).

3. Upon the approva of the Administrator, personaly
identifiable employee medical information may be transferred
to:

a The National Institute for Occupational Safety and
Health (NIOSH).

b. The Department of Justice when necessary with respect
to a specific action under the federal Occupational Safety and
Headlth Act of 1970 and Utah Occupational Safety and Health
Act of 1973.

4. TheAdministrator shall not approvearequest for public
disclosure of employee medical information containing direct
personal identifiers unless there are compelling circumstances
affecting the health or safety of an individual.

5. TheAdministrator shall not approvearequest for public
disclosure of employee medical information which contains
information which could reasonably be used indirectly to
identify specific employees when the disclosure would
constitute a clearly unwarranted invasion of personal privacy.

6. Except as to inter-agency transfers to NIOSH or the
State Attorney Genera’s Office, the UOSH Medical Records
Officer shall assure that advance notice is provided to any
collectivebargai ning agent representing affected empl oyeesand
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to the employer on each occasion that UOSH intends to either
transfer personally identifiable employee medical informationto
another agency or disclose it to a member of the public other
than to an affected employee. When feasible, the UOSH
Medical Records Officer shall take reasonable steps to assure
that advance noticeis provided to affected employees when the
employee medical information to be released or disclosed
contains direct personal identifiers.

M. Effective date.

Thisrule shall become effective on January 15, 1981.

R614-1-12. Access to Employee Exposure and Medical
Records.

A. Purpose.

To provideemployeesand their designated representatives
aright of access to relevant exposure and medical records, and
to provide representatives of the Administrator aright of access
totheserecordsin order tofulfill responsibilitiesunder the Utah
Occupational Safety and Health Act. Access by employees,
their representatives, and the Administrator isnecessary toyield
both direct and indirect improvements in the detection,
trestment, and prevention of occupational disease. Each
employer isresponsiblefor assuring compliance with thisRule,
but the activities involved in complying with the access to
medical records provisions can be carried out, on behalf of the
employer, by the physician or other health care personnel in
charge of employee medical records. Except as expressly
provided, nothinginthisRuleisintended to affect existing legal
and ethical obligations concerning the maintenance and
confidentiality of employee medical information, the duty to
disclose information to a patient/employee or any other aspect
of the medical-care relationship, or affect existing legal
obligations concerning the protection of trade secret
information.

B. Scope.

1. Thisruleappliesto each genera industry, maritime, and
construction employer who makes, maintains, contracts for, or
has accessto employee exposure or medical records, or analyses
thereof, pertaining to employees exposed to toxic substances or
harmful physical agents.

2. Thisrule appliesto al employee exposure and medical
records, and analyses thereof, of employees exposed to toxic
substances or harmful physical agents, whether or not the
records are related to specific occupationa safety and health
standards.

3. Thisruleappliesto al employee exposure and medical
records, and analyses thereof, made or maintained in any
manner, including on an in-house or contractual (e.g., fee-for-
service) basis. Each employer shall assure that the preservation
and access requirements of this rule are complied with
regardless of the manner in which records are made or
maintained.

C. Preservation of records.

1. Unless a specific occupational safety and health
standard providesadifferent period of time, each employer shall
assure the preservation and retention of records as follows:

a. Employee medical records. Each employee medical
record shall be preserved and maintained for aleast the duration
of employment plus thirty (30) years, except that heath

insurance claims records maintained separately from the
employer'smedical programand itsrecordsneed not beretained
for any specified period.

b. Employee exposure records. Each employee exposure
record shall be preserved and maintained for at least thirty (30)
years, except that:

(1) Background data to environmental (workplace)
monitoring or measuring, such a laboratory reports and
worksheets, need only beretained for one (1) year solong asthe
sampling results, the collection methodology (sampling plan),
adescription of the analytical and mathematical methods used,
and a summary of other background data relevant to
interpretation of the results obtained, are retained for at least
thirty (30) years; and

(2) Material safety data sheets and paragraph R614-1-
3.M.4. records concerning the identity of a substance or agent
need not be retained for any specified period as long as some
record of theidentity (chemical nameif known) of thesubstance
or agent, whereit was used, and when it was used isretained for
at least thirty (30) years; and

c. Analyses using exposure or medica records. Each
analysis using exposure or medical records shall be preserved
and maintained for at least thirty (30) years.

2. Nothing in this rule is intended to mandate the form,
manner, or process by which an employer preserves arecord so
long astheinformation contained in therecord is preserved and
retrievable, except that X-ray films shall be preserved in their
origina state.

D. Accessto records.

1. Whenever an employee or designated representative
requests accessto arecord, theemployer shall assurethat access
is provided in areasonable time, place, and manner, but in no
event later than fifteen (15) days after the request for accessis
made.

2. Whenever an employee or designated representative
requests a copy of a record, the employer shal, within the
period of time previously specified, assure that either:

a A copy of the record is provided without cost to the
employee or representative;

b. The necessary mechanica copying facilities (e.g.,
photocopying) are made avail able without cost to the employee
or representative for copying the record; or

¢. Therecord isloaned to the employee or representative
for areasonable time to enable a copy to be made.

3. Whenever a record has been previously provided
without cost to an employee or designated representative, the
employer may charge reasonable, non-discriminatory
administrative costs (i.e., search and copy expenses but not
including overhead expenses) for arequest by the employee or
designated representative for additional copies of the record,
except that:

a. An employer shall not charge for an initial request for
a copy of new information that has been added to a record
which was previously provided; and

b. Anemployer shall not charge for aninitial request by a
recognized or certified collective bargaining agent for acopy of
an employee exposure record or an analysis using exposure or
medical records.

4. Nothinginthisruleisintended to preclude employees
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and collective bargaining agentsfrom collectively bargainingto
obtain access to information in addition to that available under
thisrule.

5. Employee and designated representative access.

a. Employeeexposurerecords. Each employer shall, upon
request, assure the access of each employee and designated
representative to employee exposure records relevant to the
employee. For the purpose of this rule exposure records
relevant to the employee consist of:

(1) Records of the employee’s past or present exposure to
toxic substances or harmful physical agents,

(2) Exposure records of other employees with past or
present job duties or working conditionsrelated to or similar to
those of the employee,

(3) Records containing exposure information concerning
the employee's workplace or working conditions, and

(4) Exposurerecords pertaining to workplaces or working
conditions to which the employee is being assigned or
transferred.

b. Employee medical records.

(1) Each employer shall, upon request, assure the access of
each employee to employee medical records of which the
employee is the subject, except as provided in R614-1-12.D 4.

(2) Each employer shall, upon request, assurethe access of
each designated representative to the employee medical records
of any employee who has given the designated representative
specificwritten consent. R614-1-12A., Appendix A to R614-1-
12., contains a sample form which may be used to establish
specific written consent for accessto employee medical records.

(3) Whenever access to employee medica records is
requested, a physician representing the employer may
recommend that the employee or designated representative:

(& Consult with the physician for the purposes of
reviewing and discussing the records requested;

(b) Accept a summary of material facts and opinions in
lieu of the records requested;, or

(c) Accept release of the requested records only to a
physician or other designated representative.

(4) Whenever an employee requests access to his or her
employee medical records, and a physician representing the
employer believes that direct employee access to information
contained in the records regarding a specific diagnosis of a
terminal illness or a psychiatric condition could be detrimental
to the employeeshealth, the empl oyer may inform the employee
that accesswill only be provided to adesignated representative
of the employee having specific written consent, and deny the
employee's request for direct access to this information only.
Where adesignated representative with specific written consent
requests access to information so withheld, the employer shall
assure the access of the designated representative to this
information, even when it is known that the designated
representative will give the information to the employee.

(5) Nothing in this rule precludes physician, nurse, or
other responsible health care personnel maintaining employee
medical records from deleting from requested medical records
the identity of a family member, persona friend, or fellow
employeewho hasprovided confidential information concerning
an employee’s health status.

c. Analysisusing exposure or medical records.

(1) Each employer shall, upon request, assure the access
of each employee and designated representativeto each analysis
using exposure or medical records concerning the employee’s
working conditions or workplace.

(2) Whenever access is requested to an analysis which
reports the contents of employee medica records by either
direct identifier (name, address, social security number, payroll
number, etc.) or by information which could reasonably be used
under the circumstances indirectly to identify specific
employees (exact age, height, weight, race, sex, date of initial
employment, job title, etc.) the employer shal assure that
personal identifiers are removed before access is provided. If
the employer can demonstrate that removal of persona
identifiers from an analysis is not feasible, access to the
personally identifiable portions of analysis need not be
provided.

(3) UOSH access.

(& Each employer shal, upon request, assure the
immediate access of representatives of the Administrator to
employee exposure and medical records and to analysis using
exposure or medical records. Rules of agency practice and
proceduregoverning UOSH accessto employeemedical records
are contained in R614-1-8.

(b) Whenever UOSH seeks access to personaly
identifiable employee medical information by presenting to the
employer a written access order pursuant to R614-1-8, the
employer shall prominently post a copy of the written access
order and its accompanying cover letter for at least fifteen (15)
working days.

E. Trade Secrets.

1. Except as provided in paragraph R614-1-12.E.2.,
nothing in this rule precludes an employer from deleting from
records requested by an employee or designated representative
any trade secret data which discloses manufacturing processes,
or disclosesthe percentage of achemical substanceinamixture,
aslong asthe employee or designated representative is notified
that information has been deleted. Whenever deletion of trade
secret information substantially impairs evaluation of the place
where or thetimewhen exposureto atoxic substance or harmful
physical agent occurred, the employer shall provide alternative
information which is sufficient to permit the employee to
identify where and when exposure occurred.

2. Notwithstanding any trade secret claims, whenever
accessto recordsisrequested, theemployer shall provide access
to chemical or physical agent identities including chemical
names, levels of exposure, and employee hedth status data
contained in the requested records.

3. Whenever trade secret information is provided to an
employee or designated representative, the employer may
require, as a condition of access, that the employee or
designated representative agree in writing not to use the trade
secret information for the purpose of commercial gain and not
to permit misuse of the trade secret information by acompetitor
or potential competitor of the employer.

F. Employee information.

1. Upon an employee'sfirst enteringinto employment, and
a least annualy thereafter, each employer shall inform
employees exposed to toxic substances or harmful physical
agents of the following;
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a Theexistence, location, and availability of any records
covered by thisrule;

b. The person responsible for maintaining and providing
access to records; and

c. Each employee's right of access to these records.

2. Each employer shall make readily available to
employees a copy of this rule and its appendices, and shall
distribute to employees any informational materials concerning
this rule which are made available to the employer by the
Administrator.

G. Transfer of Records

1. Whenever an employer is ceasing to do business, the
employer shall transfer al records subject to this Rule to the
successor employer. The successor employer shall receive and
maintain these records.

2. Whenever an employer is ceasing to do business and
there is no successor employer to receive and maintain the
records subject to this standard, the employer shall notify
affected employees of their rights of access to records at least
three (3) months prior to the cessation of the employer's
business.

3. Whenever an employer either is ceasing to do business
and thereis no successor employer to receive and maintain the
records, or intends to dispose of any records required to be
preserved for at least thirty (30) years, the employer shall:

a Transfer the records to the Director of the National
Ingtitute for Occupational Safety and Health (NIOSH) if so
required by a specific occupationa safety and health standard;
or

b. Notify the Director of NIOSH in writing of the
impending disposal of records at |east three (3) months prior to
the disposal of the records.

4. Where an employer regularly disposes of records
required to be preserved for at least thirty (30) years, the
employer may, with at least (3) months notice, notify the
Director of NIOSH on an annual basis of the records intended
to be disposed of in the coming year.

a.  Appendices. The information contained in the
appendices to this rule is not intended, by itself, to create any
additional obligations not otherwise imposed by this rule nor
detract from any existing obligation.

H. Effective date. This rule shall become effective on
December 5, 1980. All obligations of this rule commence on
the effective date except that the employer shall provide the
information required under R614-1-12.F.1. to al current
employees within sixty (60) days after the effective date.

R614-1-12A. Appendix A to R614-1-12 SAMPLE.

Authorization letter for the Release of Employee Medical
Record Information to Designated Representative.

[, (full name of worker/patient), hereby authorize
(individual or organization holding the medica records), to
release to (individual or organization authorized to receive the
medical information), the following medical information from
my personal medical records. (Describe generaly the

information desired to be released).
| give my permission for this medical information to be
used for the following purpose: ........ , but I do not give

permission for any other useor re-disclosureof thisinformation.

(Note---Several extralinesare provided bel ow so that you
can place additional restrictions on this authorization letter if
you want to. You may, however, leave these lines blank. On
the other hand, you may want to (1) specify a particular
expiration date for this|etter (if lessthan oneyear): (2) describe
medical information to be created in the future that you intend
to be covered by this authorization letter, or (3) describe
portionsof themedical informationin you recordswhichyou do
not intend to be released as aresult of this letter.)

Full name of Employee or Legal Representative

Signature of Employee or Legal Representative

Date of Signature

R614-1-12B. Appendix B to R614-1-12 Availability of
NIOSH Registry of Toxic Effects of Chemical Substances
(RTECS).

R614-1-12 appliesto all employee exposure and medical
records, and analysis thereof, of employees exposed to toxic
substances or harmful physical agents (see R614-1-12.B.2.).
The term "toxic substance” or "harmful physical agent" is
defined by paragraph R614-1-3.FF. to encompass chemical
substances, biological agents, and physical stresses for which
thereis evidence of harmful health effects. The standard uses
the latest printed edition of the Nationa Institute for
Occupational Safety and Health (NIOSH) Registry of Toxic
Effects of Chemical Substances (RTECS) as one of the chief
sources of information asto whether evidence of harmful health
effects exists. If a substance is listed in the latest printed
RTECS, the standard applies to exposure and medical records
(and analysisof theserecords) relevant to empl oyees exposed to
the substances.

It is appropriate to note that the final standard does not
require that employers purchase a copy of RTECS and many
employers need not consult RTECS to ascertain whether their
employee exposure or medical records are subject to the
standard. Employers who do not currently have the latest
printed edition of the NIOSH RTECS, however, may desire to
obtain a copy. The RTECS is issued in an annua printed
edition asmandated by Rule20(a)(6) of the Occupationa Safety
and Health Act (29 U.S.C. 669 (8)(6)). The 1978 editionisthe
most recent printed edition asof May 1, 1980. ItsForward and
Introduction describes the RTECS as follows:

"Theannual publication of alist of known toxic substances
isaNIOSH mandate under the Occupational Safety and Health
Act of 1970. Itisintended to provide basic information on the
known toxic and biological effects of chemical substances for
the use of employers, employees, physicians, industria
hygienists, toxicologists, researchers, and, in general, anyone
concerned with the proper and safe handling of chemicals. In
turn, thisinformation may contribute to a better understanding
of potential occupational hazards by everyone involved and
ultimately may help to bring about a more healthful workplace
environment.

"This registry contains 142,247 listings of chemical
substances: 33,929 are names of different chemicals with their
associated toxicity dataand 90,318 are synonyms. Thisedition
includesapproximately 7,500 new chemical compoundsthat did
not appear in the 1977 Registry.

"The Registry’s purposes are many, and it serves avariety
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of users. It is a single source document for basic toxicity
information and for other data, such as chemical identifiers and
information necessary for the preparation of safety directives
and hazard evaluations for chemical substances. The various
types of toxic effects linked to literature citations provide
researchers and occupational health scientists with an
introduction to the toxicological literature, making their own
review of the toxic hazards of a given substance easier. By
presenting dataon thelowest reported dosesthat produce effects
by several routes of entry in various species, the Registry
furnishes valuable information to those responsible for
preparing safety data sheets for chemical substances in the
workplace. Chemical and production engineers can use the
Registry to identify the hazards which may be associated with
chemical intermediatesin thedevel opment of final products, and
thus can more readily select substitutes or alternate processes
which may be less hazardous.

"In this edition of the Registry, the editors intend to
identify "all known toxic substances’ which may exist in the
environment and to provide pertinent data on the toxic effects
from known does entering an organism by any route described.
Data may be used for the evaluation of chemical hazardsin the
environment, whether they bein theworkplace, recreation area,
or living quarters.

"It must be reemphasized that the entry of a substance in
the Registry does not automatically mean that it must be
avoided. A listing does mean, however, that the substance has
the documented potential of being harmful if misused, and care
must be exercised to prevent tragic consequences.”

The RTECS 1978 printed edition may be purchased for
$13.00 from the Superintendent of Documents, U.S.
Government Printing Office (GPO), Washington, D.C. 20402
(202-783-3238) (GPO Stock No. 017-033-00346-7). The 1979
printed edition is anticipated to be issued in the summer of
1980. Some employers may also desire to subscribe to the
quarterly update to the RTECS which is published in a
microfiche edition. An annual subscription to the quarterly
microfiche may be purchase from the GPO for $14.00 (Order
the"Microfiche Edition. Registry of Toxic Effects of Chemical
Substances’). Both the printed edition and the microfiche
edition of RTECS are available for review at many university
and public libraries throughout the country. Thelatest RTECS
editionsmay a so be examined at OSHA Technical DataCenter,
Room N2439-Rear, United States Department of Labor, 200
Constitution Avenue, N.W., Washington, D.C. 20210 (202-523-
9700), or any OSHA Regional or Area Office (See major city
telephone directories under United States Government-Labor
Department).

KEY: safety
July 2, 1999 34A-6
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R651. Natural Resources, Parks and Recreation.
R651-101. Adjudicative Proceedings.
R651-101-1. Authority and Effective Date.

(8 These rules establish and govern the administrative
proceedings before the Division or Director, respectively, as
required by Section 63-46b-5.

(b) These rules govern al adjudicative proceedings
commenced on or after January 1, 1993.

R651-101-2. Definitions.

These definitions are in addition to definitionsin Section
63-46b-2.

(8 "Adjudicative proceeding” meansaDivision action or
proceeding that determines the legal rights, duties, privileges,
immunities, or other legal interests of one or more identifiable
persons, including al Division actions to grant, deny, revoke,
suspend, modify, annul, withdraw, or amend theauthority, right,
permit or license; and judicial review of al such actions. Any
meatters not governed by Chapter 63-46b shall not be included
within this definition.

(b) "Board" meansthe Board of Parks and Recreation.

(c) "Director" means the Director of the Division.

(d) "Division" meansthe Division of Parksand Recreation
and (as the context requires) its officers, employees, or agents.

(e) "Party” means the Division, Director or other person
commencing an adjudicative proceeding, all respondents, and all
persons authorized by statute or agency rule to participate as
parties in an adjudicative proceeding.

(f) "Presiding officer" meansthe Director or an individual
or body of individuals designated by the Director, rules or
statute to conduct a particular adjudicative proceeding.

(g) "Respondent" means any person against whom an
adjudicative proceeding is initiated, whether by the Division,
Director or any other person.

The meaning of any other wordsused shall beasdefined in
Chapters 41-22, 63-11, 73-18, 73-18a or 73-18b; or any rules
subsequently promul gated.

R651-101-3. Designation of Informal Proceedings.
All adjudicative proceedingsof theDivision or Director are
hereby designated asinformal proceedings.

R651-101-4. Construction.

(8 Theserulesshal be construed in accordance with the
Utah Administrative Procedures Act, Chapter 63-46b, and
supersede any conflicting provision of procedura rules
promulgated by the Board or Division.

(b) Theserulesshall beliberally construed to secureajust,
speedy and economical determination of all issues presented to
the Division or Director.

(c) Deviation from Rules

For good cause, and where no party will be prejudiced, the
Division or Director may permit a deviation from these rules
except where precluded by statute.

(d) Computation of Time

The time within which any act shall be done, as herein
provided, shall be computed by excluding the first day and
including the last, unless the last day is a Saturday, Sunday, or
State holiday, and then it is excluded and the period runs until

the end of the next day which is neither a Saturday, Sunday, or
State holiday.

R651-101-5. Commencement of Proceedings.

(8) Proceedings Commenced by the Division or Director.

All informal adjudicative proceedings commenced by the
Divisionor Director, shal beinitiated asprovided by applicable
statute, Division rules, and Section 63-46b-3(2)(a).

(b) Proceedings Commenced by Persons Other than the
Division or Director.

(1) All informal adjudicative proceedings commenced by
personsother than the Division or Director shall be commenced
by either completing prepared forms requesting agency action
on file at the Division or, if no such forms are required to
initiate a particular proceeding, by submitting in writing a
request for agency action in accordance with Subsection 63-
46b-3(2)(c).

R651-101-6. Pleadings.

@ Pleadings before the Presiding Officer for
administrative hearings shall consist of a notice of agency
action, a request for agency action, responses and motions
together with affidavits, briefs, memoranda of law and fact in
support thereof.

(b) Motions may be submitted for the Presiding Officer’s
consideration on either written or ora argument and the filing
of affidavits in support or contravention thereof may be
permitted. Any written motion shall be accompanied by a short
supporting memorandum of fact and law.

() Amendmentsto Pleadings

The Presiding Officer may allow pleadingsto be amended
or corrected, and defects which do not affect substantial rights
of the parties may be disregarded; provided, however, that
applicationsand other similar documentswhich aregoverned by
specific statutory provisions shall beamended only as provided
by statute.

R651-101-7. Hearings.

(8 TheDivision, Director or aPresiding Officer shall hold
a hearing if a hearing is required by statute, or if a hearing is
permitted by statute and is requested by a party within 30 days
of the commencement of the adjudicative proceeding. The
Division, Director or a Presiding Officer may at their discretion
initiate a hearing to determine matters within their authority.

(b) Notice of the hearing will be served on al parties by
regular mail at least ten (10) days prior to the hearing.

(¢) If no hearing is held in a particular adjudicative
proceeding, the Presiding Officer shall within areasonabletime
issue a decision pursuant to Subsection 63-46b-5(1)(i).

R651-101-8. Intervention.
Intervention isprohibited except whereafederal statute or
rule requires that a state permit intervention.

R651-101-9. Pre-hearing Procedure.

The Presiding Officer may, upon written notice to all
partiesof record, hold apre-hearing conferencefor the purposes
of formulating or simplifying the issues, obtaining admissions
of fact and of documents which will avoid unnecessary proof,



UAC (Asof May 1, 2000)

Printed: May 4, 2000

Page 148

arranging for the exchange of proposed exhibits, and agreeing
to such other matters as may expedite the orderly conduct of the
proceedings or the settlement thereof.

R651-101-10. Continuance.

If application is made to the Presiding Officer within a
reasonabletime prior to the date of hearing, upon proper notice
to the other parties the Presiding Officer may grant a
continuance of the hearing.

R651-101-11. PartiestoaHearing.

(& All persons defined as a "party" are entitled to
participate in hearings before the Division or Director.

(b) All parties shall be entitled to introduce evidence,
examine and cross-examine witnesses, make arguments, and
fully participate in the proceeding.

R651-101-12. Appearances and Representation.

(8) Taking Appearances

Parties shall enter their appearances at the beginning of a
hearing or at such time as may be designated by the Presiding
Officer by giving their names and addresses and stating their
positions or interestsin the proceeding.

(b) Representation of Parties

(1) Anindividua who is a party to a proceeding, or an
officer designated by a partnership, corporation, association or
governmental subdivision or agency which is a party to a
proceeding, may represent his or its interest in the proceeding.

(2) Any party may be represented by an attorney licensed
to practice in the State of Utah.

R651-101-13. Failureto Appeal--Default.

When a party or his authorized representative to a
proceeding failsto appear at ahearing after due notice has been
given, the Presiding Officer may continue the matter or may
enter an order of default as provided by Section 63-46b-11 or
may proceed to hear the matter in the absence of the defaulting

party.

R651-101-14.
Argument.

(a) Discovery is prohibited and the Division or Director
may not issue subpoenas or other discovery orders.

(b) All parties shall have access to information contained
in the Division's files of public record and to all materials and
information gathered in any investigation, to the extent
permitted by law.

(c) Testimony

At the hearing, the Presiding Officer shall accept ora or
written testimony fromany party. Further, the Presiding Officer
shall have the right to question and examine any witnesses
called to present testimony at a hearing. The testimony and
statements which arereceived at hearings may, but need not, be
under oath.

(d) Order of Presentation of Evidence

Unless otherwise directed by the Presiding Officer at a
hearing, the presentation of evidence shall be as follows:

(1) When agency action isinitiated by aperson other than
the Division or Director:

Discovery, Testimony, Evidence and

(i) personinitiating the action,

(if) respondent (if any), then

(iii) Division staff.

(2) When the Division or Director initiates agency action:

(i) Division staff,

(i) respondent, then

(i) other interested parties (if any).

During any hearing a party may offer rebuttal evidence.

(e) Rulesof Evidence

A hearing may be conducted in an informal manner and
without adherence to the rules of evidence required in judicial
proceedings. Irrelevant, immaterial and unduly repetitious
evidence shall beexcluded. Theweight to be given to evidence
shall be determined by the Presiding Officer. Any relevant
evidence may beadmitted if it isthetype of evidence commonly
relied upon by prudent man in the conduct of their affairs.
Hearsay evidence may beused for the purpose of supplementing
or explaining other evidence, but it shall not be sufficient in
itself to support a finding unless it would be admissible in a
judicial proceeding.

(f) Documentary Evidence

Documentary evidence may be received in the form of
copies or excerpts. However, upon request, parties shall be
given an opportunity to compare the copy with the original .

(g) Official Notice

The Presiding Officer may take official notice of the
following matters:

(1) Rules, regulations, official reports, written decisions,
ordersor paliciesof theBoard, Division or any other regulatory
agency, state or federal;

(2) Officia documents introduced into the record by
proper reference; provided, however such documents shall be
made available so that the parties to the hearing may examine
the documents and present rebuttal testimony if they so desire;

(3) Matters of common knowledge and generaly
recognized technical or scientific facts within the Division's or
Director'sspecialized knowledgeand of any factual information
which the Presiding Officer may have gathered from a field
inspection.

(h) Ora Argument and Memoranda

Upon the conclusion of the taking of evidence, the
Presiding Officer may, in his discretion, permit the parties to
make oral arguments setting forth their positions and also to
submit written memoranda within the time specified by the
Presiding Officer.

R651-101-15. Record of Hearing.

(@ A record of any hearing shall be recorded at the
Division's expense. When arecord is made by the Division, it
shall be done by means of an automatic recording device. Any
party, at his own expense, may have areporter approved by the
Division prepare a transcript from the record of the hearing.

(b) If a party desires that the testimony be recorded by
means of a court reporter, that party may employ a court
reporter at his own expense and shall furnish atranscript of the
testimony to the Division free of charge. Thistranscript shall be
available at the Division office to any party to the hearing.

R651-101-16. Decisionsand Orders.
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(8 Report and Order

After the Presiding Officer has reached a fina decision
upon any adjudicative proceeding, he shall make and enter a
signed order in writing that states the decision, the reasons for
the decision, a notice of the rights of the parties to request
Division or Director review reconsideration or judicia review,
as appropriate, and notice of the time limits for filing a request
for review, reconsideration or acourt appeal. Theorder shall be
based on thefacts appearing in any of the Division’sfilesand on
the facts presented in evidence at any hearings.

(b) Service of Decisions

A copy of the Presiding Officer’s order shall be promptly
mailed by regular mail to each of the parties.

R651-101-17. Agency Review.

Who may file

(8) Wheretheagency actionistaken by aPresiding Officer
other than the Director, any aggrieved party may seek review of
an order or decision, to the Director as the case may be, by
following the procedures of Section 63-46b-12 and the
following additional rules. Such review shall be considered a
prerequisitefor judicial review. Therequestsfor review shall be
to the Director, as provided by law.

(b) Filing of Request for Review.

(1) Requests for review of agency action within the
statutory or regulatory purview of the Division shall be filed
with the Director within ten days after theissuance of the order.

(c) Action on the Reguest for Review

(1) Where the request for review is to the Director, the
request shall be reviewed by the Director.

(2) Unlessotherwise provided by law, al reviews shall be
based on the record before the Presiding Officer. In order to
assist in review, parties, upon reguest, may be allowed to file
briefs or other documents explaining their position.

(3) Parties shall not be entitled to a hearing on review,
except as allowed by law; provided, however, that the Director
may, in his discretion, grant a hearing for their benefit to assist
themin thereview. Notice of any hearing shall be mailed to all
parties at least 10 days prior to the hearing.

(d) Action on Review

Within a reasonabl e time after the filing of any response,
other filings, or after any hearing, the Director shall issue a
written order on review which shall be signed by the Director
and shall be mailed to each party. The order shall contain the
items, findings, conclusions and notices more fully set forth in
Subsection 63-46b-12(6)(c).

R651-101-18. Request for Reconsideration.

(8 Who may file

Within ten days after the date that an order on review is
issued, any aggrieved paty may file a request for
reconsideration by following the procedures of Section 63-46b-
13 and the following additiona rules. Such areguest is not a
prerequisite for judicial review.

(b) Action on the Request

TheDirector shall issueawritten order granting or denying
the request for reconsideration. If such an order is not issued
within 20 days after the filing of the request, the request for
rehearing shall be considered denied. Any order granting

rehearing shall be strictly limited to the matter specified in the
order.

R651-101-18. Judicial Review.

Any party aggrieved by fina agency action may obtain
judicial review of such action pursuant to sections 63-46b-14
and 15, except wherejudicia review isexpressy prohibited by
statute. A petition for judicial review shall be filed within 30
daysafter the date that the order constituting final agency action
isissued.

R651-101-20. Declaratory Orders.

An interested person may file arequest for agency action
requesting that the Division or Director i ssueadeclaratory order
determining theapplicability of any statute, rule, or order within
the primary jurisdiction of the Board, Division or Director
pursuant to Section 63-46b-21. A request for a declaratory
order shall set forth in detail the specific statute, rule, or order
which is in question, the specific facts for which the order is
requested, the manner in which the person making the request
claimsthe statute, rule, or order may affect him, and the specific
questions for which a declaratory order is requested.

TheDivision or Director may in their discretion declineto
issue declaratory orderswhere they deem the facts presented to
be conjectural, or wherethe publicinterest would best be served
by not issuing such order.

R651-101-21. Emergency Orders.

The Division or Director may issue an order on an
emergency basis without complying with these rules under the
circumstances and procedures set forth in Section 63-46b-20.

KEY: administrative procedures
1993
Notice of Continuation August 15, 1996

41-22
41-1a-102
63-11
73-18
73-18a
73-18b
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R653. Natural Resources, Water Resour ces.
R653-7. Administrative Procedures for
Proceedings.

R653-7-1. Authority and Effective Date.

This rule establishes and governs administrative
proceedings before the Utah Division of Water Resources and
the Utah Board of Water Resources, respectively, asrequired by
Sections 63-46b-1, et seq.

Informal

R653-7-2. Designation of Informal Proceedings.

All adjudicative proceedings of the Division of Water
Resources and the Board of Water Resources are hereby
designated as informal.

R653-7-3. Definitions.

1. Termsusedinthisruleare defined in Section 63-46b-2.

2. In addition:

a. "Division" meanstheUtah Division of Water Resources.

b. "Board" meansthe Utah Board of Water Resources.

c. "Director" meansthe Director of the Division of Water
Resources.

d. "Staff" means the staff of the Division of Water
Resources.

R653-7-4. Construction -- Computation of Time.

1. Thisruleshall be construed in accordancewith the Utah
Administrative Procedures Act and supersedes any conflicting
provision of procedura rules promulgated by the Division or
Board.

2. Thisruleshall beliberally construed to secureajust and
speedy determination of all issues presented to the Division or
Board.

3. For good cause, and where no party is prejudiced, the
Division or Board may permit deviation from this rule except
where precluded by statute.

The time within which any act shall be done shall be
computed by excluding the first day and including the last,
unlessthe last day is a Saturday, Sunday, or State holiday, and
then it is excluded and the period runs until the end of the next
day which is neither a Saturday, Sunday, or State holiday.

R653-7-5. Commencement of Proceedings.

1. All informal adjudicative proceedings commenced by
the Division or Board shall be initiated as provided by
Subsection 63-46b-3.

2. All informal adjudicative proceedings commenced by a
person other than the Division or Board shall be commenced by
either completing prepared forms on file a the Division
requesting agency action, or by submitting in writing a request
for agency action in accordance with Subsection 63-46b-3.

R653-7-6. Answer or Responsive Pleading.

After a notice of agency action or a request for agency
action has been issued or filed, any party may file an answer or
response.

R653-7-7. Amendmentsto Pleadings.
The Presiding Officer may allow pleadings to be amended
or corrected, and defects which do not affect substantial rights

of the parties may be disregarded; provided, however, that
documents which are governed by specific statutory provisions
shall be amended only as provided by statute.

R653-7-8. Intervention.
Intervention is prohibited except as otherwise required by
afederd or State statute.

R653-7-9. Hearings.

1. TheDivision, Board or aPresiding Officer shall hold a
hearing if a hearing is required by statute, or if a hearing is
permitted by statute and is requested by a party within 30 days
of the commencement of the adjudicative proceeding. The
Division, Board or a Presiding Officer may at their discretion
initiate a hearing to determine matters within their authority.

2. Notice of the hearing will be served on al parties by
regular mail at least ten days prior to the hearing.

3. If no hearing is held in a particular adjudicative
proceeding, the Presiding Officer shall issue a decision within
areasonabletime.

R653-7-10. Pre-Hearing Procedure.

The Presiding Officer may, upon written notice to all
parties of record, hold a pre-hearing conference for purposes of
formulating or simplifying the issues, obtaining admissions of
fact and documents which will avoid unnecessary proof,
arranging for the exchange of proposed exhibits, and agreeing
to other matters as may expedite the orderly conduct of the
proceedings or the settlement thereof.

R653-7-11. Continuance.

If application is made to the Presiding Officer within a
reasonabletime prior to the date of hearing, upon proper notice
to the other parties the Presiding Officer may grant a
continuance of the hearing.

R653-7-12. PartiestoaHearing.

1. All persons defined as a "party" are entitled to
participate in hearings before the Division or Board.

2. All parties shall be entitled to introduce evidence,
examine and cross-examine witnesses, make arguments, and
fully participate in the proceeding.

R653-7-13. Appearances and Representation.

1. Partiesshall enter their appearances at the beginning of
a hearing or at a time as may be designated by the Presiding
Officer by giving their names and addresses and stating their
positions or interests in the proceeding.

2. Anindividua who is a party to a proceeding, or an
officer designated by a partnership, corporation, association or
governmental subdivision or agency which is a party to a
proceeding, may represent his or itsinterest in the proceeding.

3. Any party may be represented by an attorney licensed
to practice in the State of Utah.

R653-7-14. Failureto Appear--Default.

When a party or his authorized representative to a
proceeding failsto appear at ahearing after due notice has been
given, the Presiding Officer may continue the matter or may
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enter an order of default as provided by Section 63-46b-11, or
may proceed to hear the matter in the absence of the defaulting

party.

R653-7-15. Discovery, Testimony, Evidenceand Argument.

1. Discovery is prohibited and the Division or Board may
not issue subpoenas or other discovery orders.

2. All parties shall have access to non-confidential and
non-privileged information contained in Division and Board
filesthat are public record and to all materials and information
gathered in any investigation, to the extent permitted by law.

3. At any hearing, the Presiding Officer shall accept oral
or written testimony from any party. Further, the Presiding
Officer shall havetheright to question and examine any witness
called to present testimony. Testimony and statements received
at hearings may be under oath.

4. A hearing may be conducted in an informal manner and
without adherence to the rules of evidence required in judicial
proceedings. Irrelevant, immaterial and unduly repetitious
evidence may be excluded. Theweight to be given to evidence
shall be determined by the Presiding Officer. Hearsay evidence
may not be excluded solely becauseit is hearsay.

5. Documentary evidence may be received in the form of
copies or excerpts. However, upon request, parties shall be
given an opportunity to compare the copy with the original.

6. The Presiding Officer may take official notice of the
following metters:

a Rules, guidelines, officia reports, written decisions,
ordersor policies of the Board of Water Resources, Division of
Water Resources and any other regulatory agency, State or
federd;

b. Official documentsintroduced into therecord by proper
reference; provided, the documents shall be made available so
that parties to the hearing may examine the documents and
present rebuttal testimony if they so desire; and

c. Matters of common knowledge and generally-
recognized technical or scientific facts within the Division’s or
Board’s specialized knowledge and of any factual information
which the Presiding Officer may have gathered from a field
inspection.

7. Upon the conclusion of the taking of evidence, the
Presiding Officer may, in his discretion, permit the parties to
make oral arguments setting forth their positions and also to
submit written memoranda within the time specified by the
Presiding Officer.

R653-7-16. Record of Hearing.

1. A record of any hearing shall be recorded at the
Division’s or Board's expense. When a record is made by the
Division or Board, it shall be done by means of an automatic
recording device. Any party, at his own expense, may have a
reporter approved by the Division or Board prepare atranscript
from the record of the hearing.

2. If a party desires that the testimony be recorded by
means of acourt reporter, that party may employ acourt reporter
at hisown expenseand shall furnish atranscript of thetestimony
to the Division or Board free of charge. Thistranscript shall be
available at the Division office to any party to the hearing.

R653-7-17. Decisionsand Orders.

1. After the Presiding Officer hasreached afinal decision
upon any adjudicative proceeding, he shall make and enter a
signed order in writing that states:

a. thedecision;

b. the reasons for the decision;

c. anotice of the rights of the parties to request Division
or Board review, reconsideration or judicial review, as
appropriate; and

d. notice of time limits for filing a request for review,
reconsideration or court appeal.

2. Theorder shall be based on factsappearingin any of the
Division'sfiles or records and on facts presented in evidence at
any hearings.

3. A copy of the Presiding Officer’s order shall be mailed
by regular mail to each of the parties.

R653-7-18. Request for Reconsider ation.

1. Any aggrieved party may file a request for
reconsideration by following the procedures of Section 63-46b-
13. A request isnot a prerequisite for judicial review.

2. The Division Director or Board shall issue a written
order granting or denying the request for reconsideration. If an
order is not issued within 20 days after the filing of a request,
therequest for rehearing shall be considered denied. Any order
granting rehearing shall be strictly limited to the matter
specified in the order.

R653-7-19. Judicial Review.

Any party aggrieved by final agency action may obtain
judicial review of theaction pursuant to Sections63-46b-14 and
15, except wherejudicial review isnot permitted. A petition for
judicial review shall be filed within 30 days after the date that
the order constituting final agency action isissued.

R653-7-20. Declaratory Orders.

1. Any interested person may file a request for agency
action requesting that the Division or Board issue adeclaratory
order determining the applicability of any statute, rule, or order
within the primary jurisdiction of the Division or Board
pursuant to Section 63-46b-21.

2. A request for a declaratory order shal be filed in
accordance with Section 63-46b-21 which request commences
aninformal adjudicative proceeding and shall set forth in detail :

a. the specific statute, rule, or order whichisin question;

b. the specific facts for which the order is requested;

¢. the manner in which the person making the request
claims the statute, rule, or order may affect him; and

d. the specific question for which a declaratory order is
requested.

3. TheDivision or Board may in their discretion decline
toissuedeclaratory orderswherethefacts presented are deemed
to be conjectural, abstract, insubstantial or where the public
interest would best be served by not issuing an order.

R653-7-21. Emergency Orders.

TheDivision or Board may i ssuean order on an emergency
basis without complying with these rules under the
circumstances and procedures set forth in Section 63-46b-20.
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R655. Natural Resour ces, Water Rights.
R655-4. Water Well Drillers.
R655-4-1. Purpose.

These rules are promulgated pursuant to Section 73-3-25.
The purpose of these rules is to assist in the orderly
development of underground water, insure that minimum
construction standardsare achieved in thedrilling and repairing
of water wells, prevent pollution of aquifers within the state,
prevent wasting of water from flowing wells, obtain accurate
records of well drilling operations, and insure compliance with
the state engineer’s authority for appropriating water.

1.1 Minimum Acceptable Standards.

Construction standardsoutlined in thisdocument aremeant
to serve as minimum acceptable standards. 1n some cases, more
stringent standardswould be called for if compliance with these
rules would not result in awell which isfree from pollution, or
would be a source of subsurface leakage, or would result in
contamination of the groundwater resource.

1.2 Monitor Wells 30 Feet or Deeper.

To providefor protection of thewater resourcesof the state
and obtain valuable information on the aguifers of the state,
Section 73-3-22 and theruleshave been amended to includethe
drilling of water monitoring wells which are completed to
depths of 30 feet or greater below natural ground surface.

1.3 Heating or Cooling Exchange Wells.

WEells or boreholes utilized for heat exchange or thermal
heating, which are 30 feet or greater in depth and encounter
formations containing groundwater, must be drilled by a
currently licensed driller and the owner or applicant must have
an approved application for that specific purpose. Wells or
boreholes installed for heat or thermal exchange process must
comply with the minimum construction standards governed by
these rules. If a separate well or borehole is required for re-
injection purposes, it must also comply with these construction
standards and the groundwater must be injected into the same
water bearing zonesasfromwhichitisinitially withdrawn. The
quality and quantity of groundwater shall not be diminished or
degraded upon re-injection.

1.4 Cathodic Protection Wells.

A cathodic protection well is a well constructed for the
purpose of installing deep anodes to minimize or prevent
electrolytic corrosive action of metallic structures installed
below ground surface, such as pipe lines, transmission lines,
well casings, storage tanks, or pilings. Cathodic protection
wells are constructed in a similar manner to production water
wells and may penetrate water bearing zones, and care must be
taken to insure protection of groundwater resources. Therefore,
al construction standards outlined in these rules must be
adhered to when constructing cathodic protection wellswith the
following additiona standards being met:

a) The conductive backfill material placed around the
anodes within the borehole and the non-conductive backfill
placed above the anodes must be non-toxic and free of
contaminants.

b) Theannular space surrounding the gas dissipating vent
pipe or casing must be aminimum of 4" larger in diameter and
must be sealed in accordance with Section R655-4-8.2.

¢) The well must be constructed in a manner to prevent
commingling of water from different aquifers, cross

contamination, or degradation of known potable water sources.

d) The well must be constructed by a currently licensed
well driller as required by these rules. Figure 5, dated
December 15, 1994, refers to the construction requirements of
a typica cathodic protection well installation which is
incorporated by reference to these rules.

1.5 Recharge and Recovery Wells.

Any well drilled under the provisions of Section 73-3b-
101, "Groundwater Recharge and Recovery Act" shdl be
constructed in amanner consistent with theserulesand shall be
drilled by a currently licensed driller.

1.6 Public Water System Supply Wells.

Public water system supply wells are subject to additional
requirementsestablished by the Drinking Water Board, pursuant
totheir authority under Subsection 19-4-104(1)(a) and therules
established under Section R309-113-1. The State of Utah,
Department of Environmental Quality (DEQ), Division of
Drinking Water (DDW), may be contacted for additiona
information regarding public water system supply wells. Plans
and specificationsfor apublicwater system supply well must be
reviewed and approved by the Division of Drinking Water
before the well is drilled.

1.7 Beneficial Use or Utilization of Groundwater.

Both monitor and production wells constructed to afinal
depth of less than 30 feet below ground level shal not be
governed by theserules. However, diversion and beneficial use
of groundwater from wells less than 30 feet deep shall require
approval through the appropriation procedures and policies of
the state engineer and Section 73-3-1 and Section 73-3-2.

1.8 Geotherma Well Exclusion.

It is not intended that these rules govern the drilling of
geothermal wells. Anyone contemplating the drilling of
geothermal wells is subject to Section 73-22-1, "Utah
Geothermal Resource Conservation Act" and the rules
promulgated pursuant to that section. The State Engineer’s
Office can be contacted for information regarding drilling of
geothermal wells.

1.9 Embankment or Foundation Borehole Exclusion.

It is not intended that the following rules govern the
drilling of temporary exploratory holesthat aredrilled to obtain
information on the subsurface strata on which an embankment
or foundation isto be placed, or an area proposed to be used as
apotential source of material for construction.

1.10 Wellsfor Instrumentation or Structural Performance
Exclusion.

Wells or boreholes constructed to monitor man-made
structures, house instrumentation to monitor structural
performance, or dissipate hydraulic pressures on structures are
exempt from the following rules, provided that the wells or
boreholes do not interfere with established aquifers, or their
primary purpose is not for monitoring water quality.

1.11 Earth Coupled Heat Exchange Well Exclusion.

Wells or boreholes which are drilled or otherwise
constructed into nonwater bearing zones or which arelessthan
30 feet in depth, for the purpose of utilizing heat from the
surrounding earth, shall not be governed by these rules.
Geotechnical borings drilled for Preliminary Site Assessment
(PSA) or to obtain lithologic data, which are not installed for
the purpose of utilizing or monitoring groundwater also are not
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governed by these rules.

1.12 Administrative Proceduresfor Informal Proceedings.

All administrative procedures involving applications,
approvals, hearings, notices, revocations, orders and their
judicial review, and all other administrative proceduresrequired
or alowed by these rules are governed by R655-6,
Administrative Proceduresfor Informal Proceedings Beforethe
Division of Water Rights.

R655-4-2. Definitions.

2.1 Abandoned Well--awell whose purpose and use have
been permanently discontinued or a well that is in a state of
disrepair and its intended purpose cannot be reasonably
achieved. A well can be abandoned only after being properly
sealed according to the requirements of Section R655-4-12.

2.2 American National Standards Institute (ANSI)--a
nationally recognized testing | aboratory which certifiesbuilding
products and adopts standards including those for steel and
plastic (PVC) casing utilized inthewel| drillingindustry. ANSI
standards are often adopted for use by ASTM and AWWA.
Current information on standards can be obtained from: ANSI,
1430 Broadway, New York, NY 10018.

2.3 American Society for Testing and Materials(ASTM)--
anindependent organi zati on concerned with thedevel opment of
standards on characteristics and performance of materials,
productsand systemsincluding thoseutilized inthewell drilling
industry. Information may be obtained from: ASTM, 1916
Race Street, Philadelphia, PA 19013.

2.4 American Water Works Association (AWWA)--An
international association which publishes standardsintended to
represent a consensus of the water supply industry that the
product or procedure described in the standard will provide
satisfactory service or results. Information may be obtained
from: AWWA, 6666 West Quincy Avenue, Denver CO 80235.

25 Annular Space--the space between the inner well
casing and the outer well casing or borehole.

2.6 Aaquifer--a porous underground formation yielding
usable amounts of withdrawable water.

2.7 Artesian Aquifer--a water-bearing formation which
contains underground water under sufficient pressure to rise
above the zone of saturation.

2.8 Artesian Well--a well where the water level rises
appreciably above the zone of saturation.

2.9 Bentonite--ahighly plastic, highly absorbent, colloidal
clay composed largely of mineral montmorillonite.

2.10 Casing--atubular retaining and sealing structure that
isinstalled in the borehole to maintain the well opening.

2.11 Clay-Slurry--amixture of bentonite, other expansive
clays, or fine-grained material and water, in aratio of not less
than 8 pounds of bentonite or expansive clay per galon of
water. The slurry must be composed of not less than 50%
expansive clay with the maximum size of the remaining portion
not exceeding that of coarse sand.

2.12 Consolidated Formation--bedrock consisting of
sedimentary, igneous, or metamorphic rock. A consolidated
impermeabl e formation shall have sufficient thickness to form
a geologic barrier in the vicinity of the well in order to be
incorporated in the surface grout seal of awell.

2.13 Drawdown--the difference in elevation between the

static and pumping water levels.

2.14 Gravel Packed Well--awell in which filter material
isplaced in the annular space to increase the effective diameter
of thewell and to prevent fine-grained sediments from entering
the well.

2.15 Grout--afluid mixture of portland cement and water
of aconsistency that can be forced through a pipe and placed as
required. Various additives, of sand, bentonite, and hydrated
lime, may be included in the mixture to meet different
requirements.

2.16 Monitor Well--awell as defined in Section R655-4-
2.28 which is constructed for the purpose of determining water
levels, monitoring chemical, bacteriological, radiological, or
other physical propertiesof ground water or vadose zone water.
Monitor wells, for the purpose of these rules, less than 30 feet
deep need not be constructed by a licensed well driller unless
specifically directed by the stateengineer. Additionaly, official
well driller’s reports or well logs are not required for monitor
wells completed to a depth of less than 30 feet below natural
ground surface.

2.17 Nationa Sanitation Foundation (NSF)--a voluntary
third party consensus standards and testing entity established
under agreement with the U.S. Environmental Protection
Agency (EPA) to develop testing and adopt standards and
certification programsfor all direct and indirect drinking water
additives and products. Information may be obtained from:
NSF, 3475 Plymouth Road, PO Box 1468, Ann Arbor,
Michigan 48106.

2.18 Neat Cement Grout--cement conforming to the
American Society for Testing and Materials (ASTM) Standard
C150 (standard specification of Portland cement), with nomore
than six gallons of water per 94 pound sack of cement.

2.19 Operator--adrilling-machineoperator isanindividua
who is employed by a driller holding a current Utah Well
Driller's license for the purpose of constructing wells using
equipment owned by the licensee.

2.20 Provisional Well--Authorization granted by the state
engineer to drill under a pending, unapproved water right or
exchange, or for the purpose of determining characteristicsof an
aquifer, or the existence of a useable groundwater source.
Provisional well approvals are granted by the state engineer on
a case by case basis upon review of hydrogeologic conditions,
existing rightsin the area, potential for interference and current
appropriation policy and the provisions of Section 73-3-1 and
Section 73-3-2.

2.21 Public Water System Supply Well--a well, either
publicly or privately owned, providing water for human
consumption and other domestic uses which has at least 15
service connectionsor regularly serves an average of at least 25
individuals daily for at least 60 days out of the year.

2.22 State Engineer--state engineer means the Director of
the Utah Division of Water Rights or any employee of the
Division of Water Rights designated by the state engineer to act
in administering these rules.

2.23 Static Level--stabilized water level in anonpumped
well beyond the area of influence of any pumping well.

2.24 Tremie Pipe--a device that carries materias to a
designated depth in adrill hole or annular space.

2.25 Unconsolidated Formation--loose, soft, incoherent
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rock material composed of sedimentary, igneous, or
metamorphic rock which includes sand, gravel, and mixtures of
sand and gravel. These formations are widely distributed and
can possess good storage and water transmissivity
characteristics.

2.26 Vadose Zone--the zone containing water under less
than atmospheric pressure, including soil water, intermediate
vadose water and capillary water. The zone extends from land
surface to the zone of saturation or water table.

2.27 Valid Authorization to Drill--shall consist of any of
the following:

a) An approved application to appropriate.

b) A "provisiona well" approval letter.

¢) An approved permanent change application.

d) An approved exchange application.

€) An approved temporary change application.

f) Anapproved application to renovate, replace, or deepen
an existing well.

g) An approved "monitor well" |etter.

h) Any letter or document from the state engineer directing
or authorizing awell to bedrilled or work to be done on awell.

Most authorizations to drill expire after predetermined
periods of time as specified by the state engineer. Items @)
through f) of Section R655.4-2.27, allow the applicant to
contract with awell driller to drill or renovate exactly one well
at each point of diversion listed on the approved form. When
the work contemplated is completed or abandoned, the
permissionto drill terminates. An approved provisional well or
monitor well letter is a special case permitting exploratory
drilling but allowing only enough water to be diverted from the
approved points to determine the characteristics of the ground
water source or to monitor groundwater as defined in Section
R655-4-2.16.

2.28 Wdll--ahorizontal or vertical excavation or opening
into the ground made by digging, boring, drilling, jetting, or
driving or any other artificial method for utilizing or monitoring
underground waters.

2.29 Well Driller--any person duly licensed by the state
engineer that constructs awell for compensation or otherwise.

2.30 Well Drilling--the act of constructing, repairing,
renovating, or deepening awell, including al incidental work.

R655-4-3. Well Driller’sLicenses.

3.1 General.

Section 7-3-25 requires every person that constructsawell
in Utah to obtain an annual well driller's license from the state
engineer and to filewith him abond in the penal sum of $5000
which is payable to the Office of the State Engineer and to
comply with thelaw and rulesfor well drillers. Applicationsfor
well driller’s licenses shall be made on forms furnished by the
state engineer. All licenses expire at 12 midnight on the 31st
day of December following their issuance and are not
transferable.

3.2 Application for License.

Before a Utah well driller's license will be issued, the
applicant must do al of the following:

3.2.1 Apply to the state engineer on forms provided for
that purpose, including documentation of prior well drilling
experience.

3.2.2 Pay aninitia application fee, which amount hasbeen
submitted to and approved by the legislature as part of the
annual appropriations request as stated in Subsection 63-38-3-
(2)(a). Currentinitial application and renewal feesfor licensing
are available from the state engineer.

3.2.3 Fileabond in the penal sum of $5,000 with the state
engineer, whichisconditioned upon proper compliancewiththe
law and these rules and effective for the calendar year in which
thelicenseisto beissued. The bond shall stipulate the obligee
as the "Office of the State Engineer".

3.2.4 Obtain ascoreof at least 70% on thewritten and oral
examination administered by the state engineer to test the
applicant’s knowledge of:

a) Utah Water Law asit pertains to underground water;

b) Property description by section, township, and range;

c) Geologic formations and proper names used in
describing underground material types;

d) Groundwater geology and the occurrence and
movement of groundwater;

€) Therulesfor water well drillers;

f)  The minimum standards for well construction
determined by the state engineer;

g) Theproper construction methodsand techniquesfor the
varioustypes of well drilling rigs, equipment, and hardware the
applicant proposes to use to construct wellsin the state.

3.2.5 If the applicant fails to obtain the minimum passing
score on the written and oral examination he may make re-
applicationtothestate engineer for alicenseand re-examination
90 days from the date of the previous application.

3.2.6 Applicants shall be 21 years of age or older.

3.2.7 Thestateengineer may issuearestricted, conditional
or limited license to an applicant based on prior drilling
experience, drilling performance and compliance with
established rules and construction standards for a time period
prescribed by the state engineer.

3.3 Operator Registration Requirements

3.3.1 An operator may become registered with the State
Engineer’s Office in order to substantiate claims of experience
when applying for awell driller'slicense at a future date.

3.3.2 An operator may become registered with the State
Engineer’s Office by doing al of the following:

3.3.2.1 Filing an application with the state engineer on
forms provided for that purpose.

3.3.2.2 Obtaining ascore of at least 70% on awritten and
oral examination to test the applicant’s knowledge of:

a) Property description by section, township, and range;

b) Geologic material and proper names used in describing
underground material types;

¢) Therulesfor water well drillers; and,

d) The minimum standards for well construction as
determined by the state engineer.

3.3.2.3 An operator must be under the direct supervision
of awell driller holding a current Utah well driller’s license.
The licensee need not be continually present at the drilling site
but must provide direct supervision on aregular and frequent
basis as the work progresses.

3.4 Drilling Without a License. Any person found to be
drilling a well without a valid well driller’s license will be
ordered to cease and desist by the state engineer. The ceaseand
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desist order may be made verbally but must be followed by a
written order. The order may be posted at an unattended well or
drilling site. A person found drilling without a license will be
prosecuted under Section 73-3-26. (See Section R655-4-5.8)

R655-4-4. General Procedural Requirements.

4.1 Continuation of License.

All drillers, as a condition of the continuation of their
licenseto drill wellsin Utah shall do all of the following:

4.1.1 Prior to commencing any work on awell, file with
the state engineer written notice of that intention on a "start”
card furnished by the state engineer. For any approval to drill
authorized after January 1, 1993 the start card will be obtained
from the applicant or well owner and must be submitted to the
state engineer prior to the beginning of well construction. For
any approval to drill prior to January 1, 1993, the driller must
submit a start card provided by the state engineer prior to the
beginning of well construction. The "start" card shall include
the following:

a) The date on which it is proposed to commence work;

b) The projected completion date;

¢) The nature of the work to be performed;

d) The name of the party for whom the well is to be
drilled, replaced or renovated.

€) The currently valid authorization to drill, approved by
the state engineer as described in Section R655-4-2.27.

f) The diameter of casing to be used;

g) Thelocation of thewel|l by section, township and range;

h) The card shall be signed and dated by the licensed well
driller.

When asingle authorization is given to drill wellsat more
than one point of diversion, a start card shall be submitted for
each location to be drilled. For convenience, the start card
information may be submitted by telephone or via telephone
facsimile to the state engineer prior to the beginning of well
congtruction. However, the start card itself must always be
mailed or otherwise submitted to the state engineer.

41.2 Comply with the minimum well construction
standards as adopted by the state engineer and included in these
rules.

4.1.3 Haveaqualified operator or licensee at the well site
at all timesduring the actual work of construction, devel opment
or abandonment of thewell. All personsoperating under awell
driller’slicense shall be employeesof thewell driller and usethe
licensed well driller's equipment. All wells, when unattended
during construction or renovation shall be securely covered in
amanner to prevent debris or contamination from entering the
well or borehole.

4.1.4 Not alow any person to engage in the well drilling
business under the authorization of their license without prior
review and written consent of the state engineer.

4.2 License Number Displayed.

The well driller's license number, assigned by the state
engineer, must be prominently displayed on every well drilling
rig operated in the state.

4.3 Officia Well Drillers Report (Well Log).

Within 30 days of the completion or abandonment of any
well, the driller shall file an official well drillers report (well
log) with the state engineer. The official well drillers report

(well log) will be mailed, or otherwise directed to the licensed
driller upon receipt of the intention to drill or "start" card as
described in Section R655-4-4.1.1. The officia well drillers
report shall be submitted on forms furnished by the state
engineer and shall contain al information he may require,
including the following:

a) The name and license number of the driller;

b) The name and post-office address of the well owner;

¢) Thenumber of the valid authorization to drill or in the
caseof awell drilled under aprovisiona or monitor well |etter,
the date of the letter and designated approval number.

d) The location of the well by section, township, and
range, and course and distance from an established outside
Ssection corner or quarter corner.

€) The size and type of casing, screen, perforations,
packers or sealsinstalled in the well.

f) Thetota depth of the well and borehole and depths of
all installed casings or screens.

g) Thelithologic log of the well based on strata samples
taken from the borehole as drilling progresses.

h) The beginning and completion dates for construction,
renovation or abandonment of the well;

i) The temperature and quantity of water issuing, drawn,
or test pumped from the well.

j) Thelocation of all water-bearing strata.

k) The static water level in the well a the time of
completion.

1) Thedrilling methodsand fluids used in the construction
of the well.

For the purposes of these rules, awell will be considered
completed or abandoned when the well driller removes his
drilling rig from the well site, unless the well driller provides
written notice to the state engineer that he plans to continue
work at some |ater date as provided in Section R655-4-12.1.

4.3.1 Accuracy and completeness of the submitted officia
well drillers report (well logs) are required. Of particular
importance is the lithologic section which should accurately
reflect the geol ogic stratapenetrated during thedrilling process.
Sampleidentification must belogged in thefield astheborehole
advances and the information transferred to the officia well
drillersreport (well log) form for submittal to the state engineer.

4.4 Amended Officia Drillers Report (Well Log).

An amended official drillers report (well log) may be
submitted by the licensed driller if it becomes known that the
original report contained inaccurate or incorrect information, or
if the original report requires supplemental dataor information.
Any amended official well drillers report must be accompanied
by a written statement, signed and dated by the licensee,
attesting to the circumstances associated with and the reasons
for submitting the amended official well drillers report.

4.5 Bond Continuation.

The well driller shall have the required pena bond
continually in effect during the term of thewell driller'slicense.

4.6 Verification of Authorization to Drill.

The well driller shal make certain that a valid
authorization or approva exists to drill before beginning
drilling. The authorizations to drill listed in Section R655-4-
2.27, dlow the applicant to contract with awell driller to drill,
replace or renovate exactly one well at each location listed on
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the approved form. When thework iscompleted or abandoned,
the permission to drill isterminated. An approved provisiona
well letter is a special case permitting drilling prior to formal
approval, or exploratory drilling, but alowing only enough
water to be diverted to determine the characteristics of the
groundwater source.

R655-4-5. Penalties.

5.1 License Suspension and Revocation.

The state engineer, upon investigation and after a hearing,
on at least ten days notice given to the licensee by registered
mail, may revoke or suspend any well driller’s license either
permanently or for a fixed period determined by the state
engineer, if he finds that the well driller has done any of the
following:

a) Intentionally made amaterial misstatement of factinhis
application for alicense;

b) Intentionally made amaterial misstatement of factin an
official well driller's report or amended officia well drillers
report (well log);

¢) Been found to be incompetent as awell driller;

d) Willfully violated any of the prescribed rules;

e) Failed to submit notice of intention to drill (start card)
in accordance with the rules;

f) Failed to submit an official well drillers report (well
log), completed in accordance with these rules;

0) Allowed any person to operatedrilling equipment under
authorization of their license without prior written approval by
the state engineer.

5.2 Exacting of Bond.

If the state engineer determines, following aninvestigation
and a hearing upon at least ten days notice to the licensee, by
registered mail, that the licensee has failed to comply with the
rules, the state engineer may exact the bond and deposit the
money as a non-lapsing dedicated credit.

5.3 Investigation of Driller Induced Deficiencies.

The state engineer may expend the funds derived from the
bond to investigate or correct any deficiencies which could
adversely affect the public interest resulting from non-
compliance with the rules by any well driller.

5.4 Re-Licensing Following Revocation or Suspension.

After theperiod set by the state engineer under arevocation
or suspension of awell driller'slicensehasexpired, awell driller
may make application for anew license as provided in Section
R655-4-3.2.1 through R655-4-3.2.5.

5.5 Prohibition of Operating During License Revocation.

A well driller who has had his license revoked or
suspended will be prohibited from operating well drilling
equipment during the revocation or suspension period set by the
state engineer.

5.6 Refusal to Issue License.

The state engineer may, upon investigation and after a
hearing, refuse to issue alicense to an applicant if it appears:

a) That he has not had sufficient training or experience to
quaify him as a competent well driller or;

b) That he has intentionally violated the Utah Statutes
governingwell drillers or theserulesrelating to well drilling or;

¢) That he hasintentionally made a material misstatement
of fact in an application for alicense, in an official well driller’s

report, or in any other document filed with the state engineer or
Division of Water Rights.

5.7 Lack of Knowledge.

Lack of knowledge of the law or the rules relating to well
drilling shall not constitute an excuse for violation thereof.

5.8 Violations as a Class B Misdemeanor.

In part, Section 73-3-26 provides that any person who:

(a) drillsawell or wellsor advertises or holds themselves
out asawell driller without first obtaining alicense or

(b) drills a well or wells after license revocation or
expiration or

(c) drillsawell inviolation of therulesisguilty of aclass
B misdemeanor and

(d) each day that violation continuesisaseparate offense.

R655-4-6. Renewal of Well Driller’sLicenseand Operator’s
Registration.

6.1 Active Licenses

6.1.1 All well driller’s licenses expire at 12 midnight on
December 31 of the year in which they areissued. Renewal of
license will be made upon payment of a fee determined and
approved by the legislature pursuant to Section 63-38-3.2,
written application to the state engineer, submission of proof of
$5,000 penal bond for the next calendar year, and proper
submission of al start cards and official well drillers reports
(well logs) for the current calendar year. Renewal of an
operator’s registration will be made upon written application to
the state engineer.

6.1.2 Having met al requirements as set forth in Section
655-4-6.1. on or before 12 midnight December 31, thelicensee
shall be authorized to operate as a well driller until his new
license isissued.

6.1.3 License renewal applications not meeting the
requirements of Section R655-4-6.1 or received after their
December 31, expiration date will be assessed an additional
administrative late fee determined and approved by the
legislature pursuant to Section 63-38-3.2, before the state
engineer will consider license renewal .

6.2 Renewal of Inactive Licenses

6.2.1 Drillers who have held an active license within the
previous 24 months of the license expiration date shall make
application under provisions of Section R655-4-6.1.

6.2.2 Drillers who have not held an active license within
the previous 24 months of license expiration date shall make
application under the provisionsof Section R655-4-3.2 through
Section R655-4-3.7.

R655-4-7. Minimum Construction Standards.

7.1 General.

The failure of a water well driller to abide by these
minimum standards can result in any of the following: (1) the
revocation or suspension of his well driller's license, (2) a
finding that he is guilty of a misdemeanor, as provided under
Section 73-3-26, (3) theexacting of the $5,000 bond by the state
engineer.

In some locations, the compliance with the following
minimum standards will not result in a well being free from
pollution or from being a source of subsurface |eakage, waste,
or contamination of the groundwater resource. Since it is
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impractical to attempt to preparestandardsfor every conceivable
situation, the well driller shall use his judgement to construct
wellsunder morestringent standards when such precautionsare
to protect the groundwater supply and those using the well in
question.

7.1.2 Use of NSF, ASTM, AWWA or ANSI certified
products, materials or procedures: Any product, materia or
procedure designed for use in the drilling, construction,
cleaning, renovation, development or abandonment of water or
monitor wells, which hasreceived certification and approval for
its intended use by the National Sanitation Foundation (NSF)
under ANSI/NSF Standard 60 or 61, the American Society for
Testing Materials (ASTM), the American Water Works
Association (AWWA) or the American National Standards
Institute (ANSI) may be utilized and is incorporated by
referenceto theserules. Other products, materialsor procedures
may aso be utilized for their intended purpose upon
manufacturers certification that they meet or exceed the
standards or certifications referred to in Section R655-4-7.1.2.

7.2 Well Casing.

It shall be the sole responsibility of the well driller to
determine the suitability of any type of well casing for the
particular well he is constructing, in accordance with these
minimum requirements. The well casing shall extend a
minimum of 18 inches above finished ground level and the
natural ground surface should slope away from the casing.

7.2.1 Stedl Casing.

All steel casing installed in Utah shall be in new or like-
new condition, being freefrom pitsor breaks, and shall meet the
minimum specifications listed in Table 1, dated December 15,
1994, which are incorporated by reference to these rules.

TABLE 1
MINIMUM WALL THICKNESSES FOR STEEL WALL CASING

DEPTH

Nominal 0 200 300 400 600 800 1000 1500
Casing to to to to to to to to
Diameter 200 300 400 600 800 1000 1500 2000
(In) (Ft) (Ft) (Ft) (Ft) (Ft) (Ft) (Ft) (Ft)
2 .154 154 .154 .154 .154 .154 .... ....
3 .216 .216 .216 .216 .216 .216 .... ....
4 .237 .237 .237 .237 .237 .237 .237 .237
5 .250 .250 .250 .250 .250 .250 .250 .250
6 .250 .250 .250 .250 .250 .250 .250 .250
8 .250 .250 .250 .250 .250 .250 .250 .250
10 .250 .250 .250 .250 .250 .250 .313 .313
12 .250 .250 .250 .250 .250 .250 .313 .313
14 .250 .250 .250 .250 .313 .313 .313 .313
16 .250 .250 .313 .313 .313 .313 .375 .375
18 .250 .313 .313 .313 .375 .375 .375 .438
20 .250 .313 .313 .313 .375 .375 .375 .438
22 2313 .313 .313 .375 .375 .375 .375 .438
24 2313 .313 .375 .375 .375 .438 .... ....
30 2313 .375 .375 .438 .438 .500 .... ....

7.2.2 Plastic Casing.

PVC, SR, ABS, etc. casing may beinstalled in Utah upon
obtaining permission of the well owner. Plastic well casing
shall be manufactured and installed to conform with the
American National Standards Institute (ANSI) or the American
Society for Testing and Materials (ASTM) Standard F 480-94,
Standard Dimension Ratio (SDR) 21 which areincorporated by
referenceto theserules. Thecasing isnormally marked "WELL
CASING" and with the ANSI/ASTM designation "F 480-94,
SDR-21". All plastic casing for use in potable water supplies

shall bemanufactured to beacceptableto the American National
Standards|nstitute/National Sanitation Foundation (ANSI/NSF)
standard 61. Other types of plastic casings may be installed
upon manufacturers certification that such casing meets or
exceeds the above described ASTM/SDR specification or
ANSI/NSF approval. Minimum specifications are given in
Table 2 dated December 15, 1994 which is incorporated by
reference to these rules.

7.2.3 PVC well casing exceeding 4-1/2" outside diameter
with aschedule 40 designation does not meet theminimumwall
thicknessrequired under ASTM Standard F480-94 for the SDR
21 specification shown in Table 2. Therefore, any PV C casing
exceeding 4-1/2" outside diameter must be designated schedule
80 or greater toinsurethat minimumwall thicknessand collapse
strengths are maintained. Additionally, caution should be used
whenever other than factory slots or perforations are added to
PVC well casing. The installation of hand cut dlots or
perforations significantly reduces the collapse strength
tolerances of unaltered casings.

TABLE 2
WALL THICKNESS FOR THERMOPLASTIC
WATER WELL CASING PIPE

Nominal Minimum SDR

Casing Thickness
Diameter  (In.)
(In.)
2 0.133 21
2.5 0.137 21
3 0.167 21
3.5 0.190 21
4 0.214 21
5 0.265 21
6 0.316 21
8 0.410 21
10 0.511 21
12 0.606 21
14 0.667 21
16 0.762 21

ASTM Specification, F480-94

7.2.4 Fiberglass casing and screen.

Fiberglass reinforced plastic well casings and screens may
be installed in wells upon obtaining permission of the well
owner. All fiberglasscasing or screensinstalled in wellsfor use
in potablewater suppliesshall be manufactured to be acceptable
by American National Standards Institute/National Sanitation
Foundation Standard 61.

7.3 Casing Joints.

All well casing joints shall be made water tight. In
instancesin which areduction in casing diameter ismade, there
shall be enough overlap of the casingsto prevent misalignment
and to insure the making of an adequate seal in the annular
space between casings to prevent the movement of unstable
sediment or formation material into the well, in addition to
preventing the degradation of the water supply by the migration
of inferior quality water through the annular space between the
two casings.

7.3.1 Steel Casing.

All steel casing shall be screw-coupled or welded. [If the
joints are welded, the weld shall be at least as thick as the wall
thickness of the casing and shall consist of at |east two beadsfor
the full circumference of the joint.

7.3.2 Plastic Casing.
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All plastic well casing shall be mechanically screw
coupled, chemically welded, cam-locked or lug coupled to
provide water tight joints as per ANSI/ASTM F480-94
standards. Metal screws driven into casing joints shall not be
long enough to penetrate theinside surface of the casing. Metal
screws should be used only when surrounding air temperatures
are below 50 degrees Fahrenheit (F) which retards the normal
setting of the cement.

7.4 Mineralized, Contaminated or Polluted Water.

Whenever awater bearing stratum that containsnonpotable
mineralized, contaminated or polluted water isencountered, the
stratum shall be adequately sealed off so that contamination or
co-mingling of the overlying or underlying groundwater zones
will not occur.

7.5 Explosives.

Explosivesusedinwell construction shall not bedetonated
within the section of casing designed or expected to serve asthe
surface seal of the completed well, whether or not the surface
seal has been placed.

7.6 Well Site Locations.

WEell site locations are described by course and distance
from outside section corners or quarter corners on all state
engineer authorizations to drill. However, the licensee should
also be familiar with local zoning ordinances, or county boards
of health requirementswhich may limit or restrict theactual well
location in relationship to existing or proposed concentrated
sourcesof pollution or contamination such asseptic tanks, drain
fields, sewer lines, stock corrals, feed lots, etc.

7.7 Chlorination of Water.

No contaminated or untreated water shall be placed in a
well during construction. Water should be obtained from a
chlorinated municipal system. Where thisis not possible, the
water must betreated to give 100 parts per million free chlorine
resdual. Table 3, dated December 15, 1994, which is
incorporated by reference to these rules, gives the amount of
common laundry bleach or dry powder hyperchlorite required
per 100 gallons of water or 100 feet linear casing volume of
water to mix a 100 parts per million solution. Additional
recommendations and guidelines for water well system
disinfection are available from the state engineer upon request.

TABLE 3
AMOUNT OF HYPERCHLORITE FOR EACH 100 FEET OF WATER
STANDING IN WELL (100 ppm solution)

Well 5.25% 25% 70%
Diameter  Solution  Powder Powder
(inches) (cups)* (ounces) (ounces)**

2 0.50 1.00 0.50
4 2.25 3.50 1.50
6 5.00 8.00 3.00
8 8.50 14.50 5.50
10 13.00 22.50 8.50
12 19.00 32.50 12.00
14 26.00 44.50 16.50
16 34.00 58.00 26.00
20 53.00 90.50 33.00
100 gal 3.50 5.50 2.00

NOTES:
* Common Laundry Bleach
** High Test Hyperchlorite

7.8 Access Port.
Every well shall be equipped with a usable access port so

that the position of the water level, or pressure head, in the well
can be measured at all times.

7.9 Protection of Aquifer.

Thewell driller shall take due careto protect the producing
aquifer from clogging or contamination. Every effort shall be
madeto removeall substancesand materialsintroduced into the
aquifer or aquifers during well construction. "Substances and
materials’ shall mean all drilling fluids, filter cake, and any
other organic or inorganic substances added to thedrilling fluid
that may seal or clog the aquifer. The introduction of lost
circulation materials (LCM’s) during the drilling process shall
be limited to those products which will not present a potential
medium for bacterial growth or contamination. Only LCM’s
which are non-organic and biodegradable, such as"rock wool*
consisting of spun calcium carbonate, which can be safely
broken down and removed from the borehole, may be utilized.
This is especidly important in the construction of wells
designed to be used as a public water system supply.

7.10 Containment of Drilling Fluid.

Drilling or circulating fluid introduced into the drilling
process shall be contained in a manner to prevent surface or
subsurface contamination and to prevent degradation of natural
or man-made water courses or impoundments.

7.11 Completion or Abandonment.

A licensed driller shall not remove hisdrill rig from awell
site unless the well is completed or abandoned. Completion of
a well shal include all surface seals, gravel packs or curbs
required. Upon completion, all wells shall be equipped with a
water-tight, tamper-resistant casing cap or sanitary seal.
Abandonment of a well shall be in compliance with Section
R655-4-12.

7.12 Replacement Wells.

Whenever alicensee is contracted to replace an existing
well under state engineer's approva, it shall be the
responsibility of the licensee to contract with the well owner to
insure the old well is permanently abandoned in accordance
with the provisions called for in Section R655-4-12 through
Section R655-4-12.12. Theabandonment procedures, materials
used and therelativelocation of the new well shall be submitted
by the licensee as part of the official well drillers report (well
log) under the approved replacement well application. The
permanent abandonment of the old well shall be completed
beforetherigisremoved fromthe site of the newly constructed
replacement well.

R655-4-8. Drilled Wells.

Drilled wells shall be drilled in compliance with the
following standards. Bored, jetted, or driven wells shall be
considered to be drilled wells for purposes of these rules.

8.1 Well Casing.

All well casinginstalled shall meet the minimum standards
given in Sections R655-4-7.2.1, R655-4-7.2.2 and R655-4-
7.2.3. Plastic casing isnot recommended for useinwellsdrilled
by the cable tool method.

8.2 Sedling of Casing.

All drilled wells shall have a surface seal installed in
accordance with the provisions of Table 4 dated December 15,
1994, which areincorporated by reference to these rules. Neat
cement grout, sand cement grout, bentonite or clay slurry may
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beused inthe surface seal. All grout placed deeper than 30 feet
or under water shall be placed by tremie line, pumping, or
pressure. Portland Cement grouts must be allowed to cure a
minimum of 72 hoursfor Typel-11 cement or 36 hoursfor Type
I11 cement before construction or pump testing may beresumed.

8.2.1 Non-perforated Casing.

Non-perforated casing shall be installed to the minimum
depths given in Table 4, dated December 15, 1994, which is
incorporated by referenceto theserules. A perforated liner, well
screen, or smaller casing may beinstalled below thewell casing,
if necessary, to complete thewell. The annular space between
thetwo casings shall be seal ed water-tight with grout, expansive
clay, or a mechanical packer. Figures 1, 2, 3, and 4, dated
December 15, 1994, which are incorporated by reference to
these rules, illustrate typical well completions in the various
formations listed in Table 4.

TABLE 4
CASING GROUTING TABLE
Overburden Minimum Grouting Minimum
Depth Non-Perforated
Casing Depth

Below Lowest
Pumping Level

Unconsolidated, 18 Feet to Surface
Permeable

Formations

18 Feet to Surface
and Driven 5 Feet
Into an Impervious
Clay Layer

Clay or
Stratified
Deposits of
Sand, Gravel,
and Clay

Top of the
Uppermost
Producing Zone

Consolidated 18 Feet to Surface 18 Feet or 5
Rock and Grouted 5 Feet Feet Into the
Into a Rock Formation Rock Formation

8.3 Pitless Adaptor/Pitless Unit.

Devices designed for the attachment to openings in the
water well casing, providing a sanitary connection for supply
lines or pipes, which prevent entrance of contaminants from
surface or near surface sources through such openings into the
well or potablewater supply may beinstalled in accordancewith
manufacturers recommendations. Such devices protect the
water and distribution lines from temperature extremes, permit
termination of the casing above ground as required in Section
R655-4-7.2 and alow access to the well, pump or system
components within the well without exterior excavation or
disruption of surrounding earth.

8.4 Gravel Packed Wells.

8.4.1 Oversize Borehole.

The diameter of the borehole shall be at least four inches
larger than the outside diameter of the casing to be installed to
allow for proper placement of the gravel pack and adequate
clearance for tremie pipe for grouting and surface seal
installations as shown in figure 4. In order to accept asmaller
diameter casing, any oversized borehole penetrating
unconsolidated or stratified formations, the annular space must
be sealed in accordance with Section R655-4-8.2 fromthe static
water level back to ground surface, or fromapoint fivefeet into
an impervious strata overlying the water producing zones back
to the surface.

8.4.2 Filter Material.

The filter material shall consist of clean, well rounded
grainsthat are smooth and uniform. The filter materia should

not contain more than 2% by weight of thin, flat, or elongated
pieces and should not contain organic impurities or
contaminants of any kind. In order to assure that no
contamination isintroduced into the well, the gravel pack must
be washed with a minimum 100 ppm solution of chlorinated
water as listed in Table 3 or dry hyperchlorite mixed with the
gravel pack at the surface before it isintroduced into the well.

8.4.3 Placement of Filter Material.

All filter material shall be placed using a method that
through common usage hasbeen shown to minimize 1) bridging
of the material between the borehole and the casing, and 2)
excessive segregation of thematerial after it hasbeenintroduced
into the annulus and before it settles into place.

8.4.4 No Surface Casing Used.

If no permanent surface casing isinstalled, acement grout,
bentonite, or clay slurry seal shall beinstalled to at least 5 feet
into a clay layer or other tight formation overlying the
producing zone. Thewell seal shall extend down at least 18 feet
from the land surface.

8.4.5 Surface Casing Used.

If permanent surface casing is instaled, it shal be
unperforated and installed in accordance with Table 4, dated
December 15, 1994, whichisincorporated by referenceto these
rules. After the gravel pack hasbeen installed, theinner casing
may be sealed by either welding awater-tight steel cap between
the two casings at land surface or filling the annular space
between the two casings with cement grout, bentonite, or clay
slurry from 18 feet to the surface.

8.5 Specia Additiona Standards for Artesian Wells

8.5.1 Sedling of Casing.

Unperforated well casing shall extend into the confining
stratum overlying the artesian zone, and shall be adequately
sealed into the confining stratum to prevent both surface and
subsurface |eakage from the artesian zone.

8.5.2 Elimination of Leakage.

If leaks occur around the well casing or adjacent to the
well, the well shall be completed with the sedls, packers, or
casing necessary to eliminate the leakage.

8.5.3 Control Valves.

If awell flows, it shall be equipped with a suitable control
vave. The control valve, must be available for inspection by
the state engineer at all times.

R655-4-9. Deepening or Renovation of Wells.

9.1 Sedling of Casing.

If in the repair of a drilled well, the old casing is
withdrawn, the well shall be recased in accordance with the
rules provided in Section R655-4-8.

9.2 Inner Casing.

If an inner casing is installed to prevent leakage of
undesirable water into a well, the space between the two well
casings shal be completely sealed using packers, casing
swedging, pressure grouting, etc., to prevent the movement of
water between the casings.

9.3 Outer Casing.

If the "over-drive" method is used to eliminate leakage
around an existing well, the casing driven over the well shall
meet the minimum specificationslisted in Section R655-4-7.2.1
and Table 1.
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9.4 Artesian Well.

If upon deepening an existing well, an artesian zone is
encountered, thewell shall be cased and completed as provided
in Section R655-4-8.5.1.

9.5 DrillinginaDug Well.

A drilled well may be constructed through an existing dug
well provided that:

9.5.1 Anunperforated section of well casing extendsfrom
adepth of at least ten feet bel ow the bottom of the dug well and
at least 20 feet below land surface to above the maximum static
water level in the dug well, and

9.5.2 A two foot thick seal of concrete, or clay slurry is
placed in the bottom of the dug well so asto prevent the direct
movement of water from the dug well into the drilled well, and

9.5.3 The drilled well shall be pumped or bailed to
determine whether the seal described in R655-4-9.5.2 is
adequate to prevent movement of water from the dug well into
thedrilled well. If the seal leaks, additional sealing and testing
shall be performed until awater tight seal is obtained.

R655-4-10. Special Standardsfor Particular Wells.

10.1 Unusua Conditions.

If unusual conditions occur at awell site and compliance
with these rules and standards will not result in a satisfactory
well or protection to the groundwater supply, a licensed water
well driller shall request that special standards be prescribed for
aparticular well. The request for special standards shall bein
writing and shall set forth the location of the well, the name of
the owner, the unusual conditions existing at the well site, the
reasons that compliance with the rules and minimum standards
will not result in asatisfactory well, and the proposed standards
that the licensed water well driller believes will be more
adequate for this particular well. If the state engineer finds that
the proposed changes are in the best interest of the public, he
will approve the proposed changes by assigning special
standards for the particular well under consideration.

10.2 Specia Standards.

If in the course of investigating the groundwater resources
of Utah, the state engineer finds that special standards are
required for the devel opment of groundwater fromany particular
groundwater reservoir or area, special standards for the
construction and maintenance of wells may be prescribed.

10.2.1 Speciad Water Well Casing Standards for the 71,
73,75, and 77 Drainage Areas.

10.2.1.1 During the course of his investigations of
groundwater in the previously mentioned drainages, the state
engineer has found that a variance in water well casing wall
thicknessesiswarranted. Thisspecial standard shall apply only
in those specific areas defined in Section R655-4-10.2.1.5. The
casing specifications adopted in Section R655-4-7.2.1 and
Section R655-4-7.2.2 shal govern in al other parts of the
affected drainage aress.

10.2.1.2 It shdll bethe soleresponsibility of thewater well
driller toinstall casing suitable to the conditions encountered at
thewell site, in accordance with these minimum specifications.

10.2.1.3 Steel Casing. All stedl casing installed under this
section shall be new or in like-new condition free from pits or
breaksand shall meet theminimum specificationslistedin Table
5, dated December 15, 1994, which isincorporated by reference
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to theserules.
TABLE 5
WALL THICKNESS FOR STEEL WATER WELL PIPE
Nominal Casing Minimum Wall
Diameter Thickness
(Inches) (Inches)
4 0.188
6 0.188
8 0.188

10 0.250
12 0.250
14 0.250
16 0.250
18 0.250
20 0.250

10.2.1.4 Casing Joints.

All casingjoints shall be madein conformanceto Sections
R655-4-7.3, R655-4-7.3.1, and R655-4-7.3.2.

10.2.1.5 Applicable Aresas.

This specia standard shal apply only in the specific
hydrologic drainage areas listed below. 71 Area: Those parts
of the 71 drainage area in Washington, Iron, and Beaver
Counties below an elevation of 6,000 ft. Mean Sea Level
(MSL). Those parts of the 71 drainage areain Millard County
below an elevation of 5,200 ft. MSL. 73 Area, and 75 Area:
Those parts of the 73 and 75 drainage areas in Iron County
below an elevation of 6,000 ft. MSL. 77 Area: Those parts of
the 77 drainage area in Beaver County below an elevation of
6,000 ft. MSL.

R655-4-11. Drilling of Monitor Wells.

11.0 Genera.

All monitor wellsin the state constructed to a depth of 30
feet or greater below natural ground surface shall beinstalled by
acurrently licensed well driller.

11.1 Approval.

Approval to drill monitor wells is issued by the state
engineer following review of written requestsfromthe owner or
applicant, federal or state agency or engineering representative.
The requests for approval shall be made on forms provided by
the state engineer and shall include the following information:

1) Genera location or common description of the
monitoring project.

2) Specific course and distance locations from established
government surveyed outside section cornersor quarter corners
or location by 1/4, 1/4 section.

3) Tota anticipated number of wells to beinstalled.

4) Diameters, approximate depths and materials used in
thewells.

5) Projected start and compl etion dates.

6) Name and license number of the driller contracted to
install the wells.

11.2 Start Card/Official Well Drillers Report.

Uponwrittenapproval by thestate engineer the project will
be assigned an approved authorization number which will be
referenced by thelicensed driller on al intention to drill (start)
cards and official well drillers reports as required in Section
R655-4.1.1 and Section R655-4.3.

11.3 Instalation and Construction.

11.3.1 All material used in the installation of monitor
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wells shall be sterile and contaminant free when placed in the
ground. During construction contaminated water should not be
allowed to enter contaminant-free geol ogic formations or water
bearing zones. 11.3.2 Some minor cross-contamination may
occur during the drilling process, but the integrity of the
borehole and individual formations must then be safeguarded.

11.3.3 The well casing should be perforated or screened
and filter packed with sand or gravel where necessary to provide
adequate sampl e collection at depths where appropriate aguifer
flow zones exist. The annular space between the borehole and
casing should be adequately sealed using bentonite-slurry,
pellets, granules or chips, cement grout or neat cement.

11.3.4 The gravel or filter pack should generally extend
two feet to ten feet above screened or perforated areasto prevent
the migration of the sealing material from entering the zones
being sampled. Drill cutting should not be placed into the open
borehole annulus. Figure 6, dated December 15, 1994 refersto
typical groundwater monitor well construction standardsand is
incorporated by reference to these rules.

11.4 Abandonment.

Abandonment of monitor wells shall be completed in
compliance with the provisions of Sections R655-4-12.1
through R655-4-12.12. The provisions of subsection R655-4-
12.4(4) are not required for the permanent abandonment of
monitor wellsor wellscompl eted |essthan 30 feet bel ow natural
ground surface.

11.5 Summary.

Most monitor well projects are the result of compliance
with the Environmental Protection Agency (EPA), Federal
Regulations such as the Resource Conservation and Recovery
Act (RCRA), Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA or "Superfund"), or
specific State Solid and Hazardous Waste requirements. The
contracts governing their installation are tightly written
containing specific requirements as to site location, materials
used, sampling procedures and overall objectives. Therefore
specific construction requirements for monitor well installation
shall be governed by applicable contracts and regulations
providing they meet or exceed state requirements and
specifications. Guidelines and recommended practices dealing
with theinstallation of monitor wells may be obtained from the
state engineer upon request.  Additional recommended
information may beobtained from the Environmental Protection
Agency (EPA), Resource Conservation and Recovery Act
(RCRA), Groundwater Monitoring Enforcement and
Compliance Document available from EPA’sregiona officein
Denver, Colorado and from the Handbook of Suggested
Practices for the Design and Instalation of Groundwater
Monitoring Wells, available from the National Groundwater
Association in Dublin, Ohio.

R655-4-12. Abandonment of Wells.

12.1 Temporary Abandonment.

When any well is temporarily removed from service, the
top of the well shall be sealed with a tamper resistant, water-
tight cap or seal. If the well is temporarily abandoned during
construction, it shall be assumed that the well is permanently
abandoned after 90 days and an official report of well driller
(well log) must be submitted in compliance with Section R655-

4.4.3.

12.2 Permanent Abandonment.

Any well that is to be permanently abandoned shall be
completely filled in a manner to prevent vertical movement of
water within the borehole as well as preventing the annular
space surrounding the well casing from becoming a conduit for
possible contamination of the groundwater supply.

12.3 License Required.

Well abandonment shall be accomplished under the direct
supervision of acurrently licensed water well driller who shall
be responsible for verification of the procedures and materials
used.

12.4 Materials Used.

The following materials may be used in the permanent
abandonment of wells:

1) Neat Cement conforming to ASTM standard C150-94
(standard specification for Portland Cement) of sufficient weight
of not less than 15 Ibs/gallon to prevent the flow of any water
into the borehol e from any aquifer penetrated.

2) Cement grout consisting of equa parts of cement
conformingto ASTM standard C150 and sand or aggregatewith
no more than 6 gallons of water per 94 pound sack of cement.

3) Bentonite-based, commercialy produced products
specifically designed for permanent well abandonment, which
aremixed and placed according to manufacturer'srecommended
procedures (i.e. Plug-Gel, Shur-Gel, Benseal, etc.).

4) The uppermost ten feet of the abandoned well casing or
borehole shall consist of neat cement asrequired in Subsection
R655-4-12.4(1) or cement grout as required in Subsection
R655-4-12.4(2).

5) Theliquid phase of the abandonment fluid shall be non-
saline water containing no chemicals or toxic materialsor other
substances which may decompose or possibly contaminate the
groundwater supply.

6) Abandonment materials placed opposite any nonwater
bearing intervals or zones shall be at least asimpervious as the
formation or strata prior to penetration during the drilling
process.

12.5 Placement of Materidls.

1) Neat cement and cement grout shall beintroduced at the
bottom of the well or required sealing interval and placed
progressively upward to the top of the well. The sealing
material shall be placed by the use of agrout pipe, tremielineor
dump bailer in order to avoid segregation or dilution of the
materials.

2) Bentonite-based abandonment products shall be mixed
and placed according to manufacturer's recommended
procedures.

12.6 Termination of Casing.

The casings of wells to be abandoned shall be severed a
minimum of two feet below either the natural ground surface
adjacent to thewell or at the collar of the hole, whichever isthe
lower elevation. A minimum of two feet of compacted native
material shall be placed above the abandoned well upon
completion.

12.7 Report of Abandonment.

Within 30 days of the completion of well abandonment
procedures, areport must be submitted to the state engineer by
the responsible licensed driller giving data relating to the
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abandonment of the well. The report shall be made on an
official report of well driller (well log) forms furnished by the
state engineer and shall contain information he may require,
including the following:

1) Name of licensed driller or other person(s) performing
the abandonment procedures.

2) Name of the well owner at time of abandonment.

3) Local address or location of well by section, township
and range.

4) Abandonment materials, equipment and procedures
used.

5) Water right or authorization number covering the well.

6) Final disposition of the well.

7) Date of completion.

12.8 Abandonment of Artesian Wells.

A neat cement, cement grout or concrete plug shall be
placed in the confining stratum overlying the artesian zone so as
to prevent subsurface leakage from the artesian zone. The
remainder of the well shall be filled with cement grout, neat
cement, bentonite abandonment products, concrete, or clay
slurry. The uppermost ten feet of the well shall be abandoned
asrequired in Subsection R655-4-12.4(1) and Subsection R655-
4-12.4(2).

12.9 Abandonment of Drilled and Jetted Wells.

A cement grout, neat cement or concrete plug shall be
placed oppositeall perforations, screensor openingsin the well
casing. The remainder of the well shall be filled with cement
grout, neat cement, bentonite abandonment products, concrete,
or clay durry. The uppermost ten feet of the well shall be
abandoned as required in Subsection R655-4-12.4(1) and
Subsection R655-4-12.4(2).

12.10 Abandonment of Gravel Packed Wells.

All gravel packed wells shal be pressure grouted
throughout the perforated or screened section of thewell. The
remainder of the well shall be filled with cement grout, neat
cement, bentonite abandonment products, concrete, or clay
slurry. The uppermost ten feet of the well shall be abandoned
asrequired in Subsection R655-4-12.4(1) and Subsection R655-
4-12.4(2).

12.11 Remova of Casing.

It is desireable to remove the well casing during well
abandonment, and when doing so the abandonment materials
shal be placed from the bottom of the well or borehole
progressively upward as the casing isremoved. The well shall
be sealed with cement grout, neat cement, bentonite
abandonment products, concrete, or clay slurry. In the case of
gravel packed wells, the entire gravel section shall be pressure
grouted. The uppermost ten feet of thewell shall be abandoned
asrequired in Subsection R655-4-12.4(1) and Subsection R655-
4-12.4(2).

12.12 Replacement Wells.

Wells which are to be removed from operation and
replaced by the drilling of a new well, under an approved
replacement application, shall be abandoned in a manner
consistent with the provisions of Subsections R655-4-12.1
through R655-4-12.12 beforetherigisremoved from the site of
the newly constructed replacement well. Also refer to the
requirements provided in Subsection R655-4-7.12.

R655-4-13. Waells Intended for Public Water Systems
Supply.

131 DEPARTMENT OF ENVIRONMENTAL
QUALITY, DIVISION OF DRINKING WATER
REQUIREMENTS. Each driller shall be familiar with the
requirements of the Department of Environmental Quality,
Division of Drinking Water with respect to public water system
supply wells. Rulesgoverning publicwater system supply wells
aregivenin "Section R309, "Drinking Water Source Protection
Rule" available from the Department of Environmental Quality
(DEQ), Division of Drinking Water (DDW), PO Box 144830,
150 North 1950 West, Salt Lake City, Utah 84114-4830.

When drilling wells intended for public water system
supply use, the driller should be familiar with and acquaint his
client with local board of hedlth or state DEQ, DDW rules
which require among other things:

a) Written specifications governing the well drilling;
procedures, practices and materials to be used in the
construction of the well and placement of the grout sedl; and
methods for development, cleaning, disinfection, and testing of
the well;

b) A location map showing land ownership surrounding
the proposed well site; and

c) A Preliminary Evaluation Report as described in
Subsection R309-113-13(2), which may reguire the additional
services of ahydro-geologist, but must involvethe public water
system management for which the well will provide water.

13.2 Inspection and Certification of Grout Seal.

A representative of the Department of Environmental
Quality, Division of Drinking Water must be present at thetime
thesurface grout seal isplaced in al public water system supply
wells, so that the placement of the seal can be certified. Inorder
to assure that a representative will be available, and to avoid
down-time waiting for a representative, notice should be given
several days in advance of the projected surface grout seal
placement. When the time and date for the surface grout sea
installation are confirmed a definite appointment should be
madewith therepresentative of DEQ/ DDW to witnessthegrout
seal installation by calling (801) 536-4200. Thelicensed driller
shall have available a copy of the start card relating to the well
and provide that information to the inspecting representative of
DEQ/DWW at thetime of the surface grout seal installation and
inspection.

KEY: water rights, licensing, well drilling

1995 73-3-22
Notice of Continuation April 29, 1997 73-3-24
73-3-25
73-3-26
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R657. Natural Resources, Wildlife Resour ces.
R657-13. Taking Fish and Crayfish.
R657-13-1. Purpose and Authority.

(1) Under authority of Sections 23-14-18 and 23-14-19 of
the Utah Code, the Wildlife Board has established this rule for
taking fish and crayfish.

(2) Specific dates, areas, methods of take, requirements
and other admini strative detail swhich may change annually and
are pertinent are published in the proclamation of the Wildlife
Board for taking fish and crayfish.

R657-13-2. Definitions.

(1) Termsused inthisruleare defined in Section 23-13-2.

(2) Inaddition:

(8) "Aggregate" meansthe combined total of two or more
species of fish or two or more size classes of fish which are
covered by alimit distinction.

(b) "Angling" means fishing with a rod, pole, tipup,
handline, or trollboard that has a single line with legal hooks,
baits, or lures attached to it, and is held in the hands of, or
within sight (not to exceed 100 feet) of, the person fishing.

(o)(i) "Artificial fly" means a fly made by the method
known asfly tying.

(ii) "Artificia fly" does not mean a weighted jig, lure,
spinner, attractor blade, or bait.

(c) "Artificial lure" means adevice made of rubber, wood,
metal, glass, fiber, feathers, hair, or plastic with ahook or hooks
attached. Artificial lures, including artificia flies, do not
include fish eggs or other chemically treated or processed
natural baits or any natural or human-made food, or any lures
that have been treated with a natural or artificial fish attractant
or feeding stimulant.

(d) "Bag limit" means the maximum limit, in number or
amount, of protected wildlife that one person may legally take
during one day.

(e) "Bait" means adigestible substance, including worms,
cheese, salmon eggs, marshmallows, or manufactured baits
including human-made items that are chemically treated with
food stuffs, chemical fish attractants or feeding stimulants.

(f) "Chumming" means dislodging or depositing in the
water any substance not attached to ahook, line, or trap, which
may attract fish.

(9) "Fishing contet” means any organized event or
gathering where anglersare awarded prizes, pointsor money for
their catch.

(h) "Float tube" means an inflatable floating device less
than 48 inches in any dimension, capable of supporting one
person.

(i) "Gaff" meansaspear or hook, with or without ahandle,
used for holding or lifting fish.

(j) "Gamefish" meansBonnevillecisco; bluegill; bullhead;
channel catfish; crappie; green sunfish; largemouth bass;
northern pike; Sacramento perch; smallmouth bass; striped bass,
trout (rainbow, abino, cutthroat, brown, golden, brook,
lake/mackinaw, kokanee salmon, and grayling or any hybrid of
the foregoing); tiger muskellunge; walleye; white bass;
whitefish; wiper; and yellow perch.

(k) "Handline" meansapiece of line held in the hand and
not attached to a pole used for taking fish or crayfish.

() "Immediately Released" means that the fish should be
quickly unhooked and released back into the water where
caught. Fishthat must beimmediately rel eased cannot be held
on a stringer, or in a live well or any other container or
restraining device.

(m) "Lake" meansthe standing water level existing at any
time within a lake basin. Unless posted otherwise, a stream
flowing inside or within the high water mark is not considered
part of the lake.

(n) "Length measurement" means the greatest length
between the tip of the head or snout and the tip of the cauda
(tail) finwhen thefin rays are squeezed together. Measurement
istaken in astraight line and not over the curve of the body.

(0) "Motor" means an electric or internal combustion
engine.

(p) "Nongame fish" means species of fish not listed as
game fish.

(q) "Possession limit" means, for purposes of this rule
only, one bag limit, including fish at home, in acooler, camper,
tent, freezer, or any other place of storage.

(r) "Protected aquatic wildlife" means, for purposesof this
rule only, all species of fish, crustaceans, or amphibians.

() "Reservoir" meansthe standing water level existing at
any time within areservoir basin. Unless posted otherwise, a
stream flowing inside or within the high water mark is not
considered part of the reservoir.

(t) "Second pol€" means fishing with one additional rod,
pole, tipup, handline, or trollboard that has a single line with
legal hooks, bait, or lures attached to it and isheld in the hands
of, or within sight of the person fishing.

(u) "Setline" means a line anchored to a non-moving
object and not attached to afishing pole.

(v) "Single hook" meansahook or multiple hooks having
acommon shank.

(w) "Snagging" or "gaffing" means to take a fish in a
manner that the fish does not take the hook voluntarily into its
mouth.

(x) "Tributary" means a stream flowing into a larger
stream, lake, or reservoir.

(y)(i) "Trout" means species of the family Salmonidae,
including rainbow, albino, cutthroat, brown, golden, brook,
tiger, lake (mackinaw), splake, kokanee salmon, and grayling or
any hybrid of the foregoing.

(ii) "Trout" doesnotincludewnhitefish or Bonnevillecisco.

(2) "Underwater Spearfishing” means, fishing by aperson
swimming or diving and using amechanical device held in the
hand which uses a rubberband, spring, or pneumatic power to
propel a spear to take fish.

R657-13-3. Free Fishing Day.
A licenseisnot required on freefishing day, Saturday June
10. All other laws and rules apply.

R657-13-4. Fishing Contests.
(D@ A certificate of registration from the division is
required for fishing contests:
(i) with 50 or more contestants; or
(i) any fishing contest offering $500 or morein prizes.
(b)(i) Application for certificates of registration are
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availablefromdivision offices and must be submitted at |east 60
days prior to the date of the fishing contest.

(if) Thedivision may take public comment beforeissuing
acertificate of registration if, in the opinion of the division, the
proposed fishing contest has potential impacts to the public or
substantially impacts a public fishery.

(c) A certificate of registration may cover more than one
fishing contest.

(d) The divison may deny issuing a certificate of
registration or impose stipulationsor conditionson theissuance
of the certificate of registration in order to achieve a
management objective, to adequately protect a fishery or to
offset impacts on a fishery or heavy uses of other public
resources.

(e) A report must befiled with the division within 30 days
after the fishing contest isheld. Theinformation required shall
be listed on the certificate of registration.

()(i) Only one fishing contest may be held on a given
water at any time. Each fishing contest isrestricted to being held
on only one water at atime.

(i) Fishing contests may not be held on a holiday
weekend, state or federal holiday, or free fishing day, except as
provided in Subsection (g).

(g) A fishing contest may be held on free fishing day and
a certificate of registration is not required if :

(i) contestants are limited to persons 13 years of age or
younger; and

(i) lessthan $500 are offered in prizes.

(2) Fishing contests conducted for cold water species of
fish such as trout and salmon may not be conducted:

(@ if the fishing contest offers $500 or more in total
prizes, except on Flaming Gorge Reservoir there is no limit to
the amount that may be offered in prizes,

(b) those waters where the Wildlife Board has imposed
specia harvest rules as provided in the annual proclamation of
the Wildlife Board for taking fish and crayfish.

(3) Contests for warm water species of fish shall be
conducted as follows:

(@ al contests must be:

(i) authorized by the division through the issuance of a
certificate of registration; and

(ii) carried out consistent with any requirements imposed
by the division;

(b) Fish brought in to beweighed or measured may not be
released within 1/2 mile of amarina, boat ramp, or other weigh-
in site and must be released back into suitable habitat for that
species; and

(c) If tournament rules allow smaller fish to be entered in
the contest than the size alowed for possession under the
proclamation of the Wildlife Board for taking fish and crayfish,
thefish must be weighed or measured immediately and released
where they were caught.

R657-13-5. Interstate Waters.

(1) Lake Powell and Flaming Gorge Reservoir:

(8 The purchase of a reciprocal fishing stamp alows a
person to fish across state boundaries of interstate waters.

(b) Reciprocal fishing stamps are offered for Lake Powell
and Flaming Gorge Reservair.

() Any person qualifying as an Arizona resident and
having in their possession a valid Arizona resident fishing
license and a Utah reciprocal fishing stamp for Lake Powell, is
permitted to fish within the Utah boundaries of Lake Powell.

(d) Any person possessing a valid Wyoming fishing
license and a Utah reciprocal fishing stamp for Flaming Gorge
is permitted to fish within the Utah waters of Flaming Gorge
Reservoir.

(e) Utahresidentsmay obtain reciprocal fishing stampsby
contacting the state of Arizonafor Lake Powell, and the state of
Wyoming for Flaming Gorge.

(f) Nonresidents may obtain reciprocal fishing stamps
from division offices and selected license agents.

(9) Thereciprocal fishing stamp must be:

(i) signed across the face by the holder as the holder’s
name appears on the valid fishing or combination license; and

(i) attached to the fishing or combination license.

(h) Reciprocal fishing stamps are valid on acalendar year
basis.

(i) Anglersare subject to thelawsand rules of the statein
which they are fishing.

(i) Only onebag limit may be taken and held in possession
evenif licensed in both states.

(2) Bear Lake

(@& The holder of a valid Utah or Idaho fishing or
combination license may fish within both the Utah and Idaho
boundaries of Bear Lake.

(b) Only one bag limit may be taken and held in
possession even if licensed in both states.

R657-13-6. Angling.

(1) Whileangling, the angler shall be within sight (not to
exceed 100 feet) of the equipment being used at all times,
except setlines.

(2) Angling with more than one line is unlawful, except
while fishing for crayfish without the use of fish hooks and on
selected waters with avalid second pole permit. A second pole
permit is not required when fishing for crayfish with lines
without hooks.

(3) No artificia lure may have more than three hooks.

(4) A person may not possess hooks or lures with hooks
that exceed 9/16 inches on specific waters as specified in the
proclamation of the Wildlife Board for taking fish and crayfish.

(5) No line may have attached to it more than two baited
hooks, two artificial flies, or two artificia lures, except for a
setline or while fishing at Flaming Gorge Reservoir.

(6) When angling through theice, the hole may not exceed
12 inches across at the widest point, except at Bear Lake,
Flaming Gorge Reservoir, and Fish Lake where specific
limitations apply.

R657-13-7. Fishing With a Second Pole.

(1) A person may use a second pole to take fish only in
the:

(@) Bear River from the Idaho state line downstream,
including Cutler Reservoir and the outlet canals;

(b) Little Bear River below Valey View highway (SR-
130);

(c) Malad River;
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(d) Newton Reservoir;

() Hyrum Reservoir;

(f) Willard Bay Reservair;

(g9) PineView Reservoir;

(h) Flaming Gorge Reservair;

(i) Pelican Lake;

() Starvation Reservoir;

(k) Utah Lake;

() YubaReservoir;

(m) D.M.AD.;

(n) Gunnison Bend;

(o) Lake Powell; and

(p) Gunlock Reservoir.

(2) A second pole permit isrequired in addition to avalid
annual or short-termfishing license, or combination licenseand
may be obtained for a $10 fee from any division office.

(3) Anglersunder 14 years of age must purchase a valid
fishing or combination license and second pole permit in order
to use a second pole.

(4) A second pole permit shall only be used by the person
to whom the second pole permit was issued.

R657-13-8. Setline Fishing.

(1) A person may useasetlineto takefish only inthe Bear
River proper downstream from the Idaho state line, including
Cutler Reservoir and outlet canals; Little Bear River below
Valley View Highway (SR-30); Malad River; and Utah Lake.

(2) Angling with one pole is permitted while setline
fishing.

(3) No more than one setline per angler may be used and
it may not contain more than 15 hooks.

(4) A setline permit is required in addition to a valid
annual fishing or combination license and may be obtained for
a$10 fee from any division office.

(5) When fishing with a setline, the angler shall be within
100 yards of the surface or bank of the water being fished.

(6) A setline shall have one end attached to a nonmoving
object, not attached to afishing pole, and shall have attached a
legibletag with the name, address, and setline permit number of
theangler.

(7) Anglers under 14 years of age must purchase avalid
annual fishing or combination licenseand setlinepermitin order
to use a setline.

R657-13-9. Underwater Spearfishing.

(1) Underwater spearfishing is permitted from officia
sunrise to official sunset.

(2) Use of artificial light is unlawful while underwater
spearfishing.

(3) Deer Creek Reservair, Starvation Reservoir, Fish Lake,
and Flaming Gorge Reservoir are open to taking game fish by
means of underwater spearfishing from June 1 through
September 4. These are the only waters open to underwater
spearfishing for game fish.

(4) The bag and possession limit is two game fish. No
morethan onelake trout (mackinaw) greater than 20 inches may
be taken at Fish Lake. At Flaming Gorge Reservoir only one
lake trout (mackinaw) greater than 28 inches may be taken.

(5) Nongamefish may betaken by underwater spearfishing

only in the waters listed in Subsection (3) above and as
provided in Section R657-13-14.

R657-13-10. Dipnetting.

(1) Hand-held dipnets may be used to take Bonneville
cisco only at Bear Lake.

(2) The opening of the dipnet may not exceed 18 inches.

(3) When dipnetting through the ice, the size of the hole
is unrestricted.

R657-13-11. Restrictionson Taking Fish and Crayfish.

(1) Artificia light is permitted, except when underwater
spearfishing.

(2) A person may not obstruct awaterway, useachemical,
explosive, electricity, poison, crossbow, firearm, pellet gun, or
archery equipment, except as provided in Subsection R657-13-
14(2)(c) to takefish or crayfish.

(3) A person may not take protected aquatic wildlife by
snagging or gaffing; however, a gaff may be used to land fish
caught by lawful means, except at Flaming Gorge Reservoir and
Fish Lake.

(4) Chumming is prohibited, on all waters except Lake
Powell where dead anchovies only may be used for taking
striped bass.

(5) The use of afloat tube or a boat, with or without a
motor, for fishing is unlawful on some waters. Boaters should
be awarethat other agenciesmay haveadditiona restrictionson
the use of float tubes, boats, or boats with motors on some
waters.

(6) Nongame fish and crayfish may be taken only as
provided in Sections R657-13-14 and R657-13-15.

R657-13-12. Bait.

(1)@ Fishing is permitted with any bait, except corn,
hominy, or live fish.

(b) Possession or use of corn or hominy while fishing is
unlawful.

(2) Useor possession of any bait while fishing on waters
designated artificia fly and lure only is unlawful.

(3) Gamefish or their parts may not be used, except for the
following:

() Dead Bonneville cisco may be used as bait only in
Bear Lake.

(b) Dead yellow perch may be used as bait only in: Deer
Creek, Fish Lake, Gunnison, Hyrum, Newton, Pineview,
Rockport, Sevier Bridge (Y uba), and Willard Bay reservoirs.

(c) Dead white bass may be used as bait only in Utah
Lake.

(d) The eggs of any species of fish may be used.

(4) Useof live crayfish for bait islegal only on the water
where the crayfish is captured. It is unlawful to transport live
crayfish away from the water where captured.

(5) Manufactured, human-made items that may not be
digestible, that arechemically treated with food stuffs, chemical
fish attractants, or feeding stimulantsmay not be used on waters
where bait is prohibited.

R657-13-13. Prohibited Fish.
(1) The following species of fish are classified as
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prohibited and may not be taken or held in possession:
(8) Bonytail chub (Gilaelegans);
(b) Bluehead sucker (Catostomus discobolus);
(c) Colorado pikeminnow (Ptychocheilus lucius);
(d) Flannelmouth sucker (Catostomus latipinnis);
(e) Gizzard shad (Dorosoma cepedianum);
(f) Grass carp (Ctenopharyngodon idella);
(g9) Humpback chub (Gilacypha);
(h) June sucker (Chasmistesliorus);
(i) Least chub (lotichthys phlegethontis);
()) Leatherside chub (Gila copei);
(k) Razorback sucker (Xyrauchen texanus);
(I) Roundtail chub (Gilarobusta);
(m) Virgin River chub (Gila robusta seminuda);
(n) Virgin spinedace (L epidomeda mollispinis); and
(o) Woundfin (Plagopterus argentissimus).
(2) Any of these species taken while attempting to take
other legal species shall be immediately released.

R657-13-14. Taking Nongame Fish.

(1)(a) Except as provided in Subsections (b) and (c), a
person possessing a valid Utah fishing or combination license
may take nongame fish for personal, noncommercial purposes
during the open fishing season set for the given body of water.

(b) A person may not take any species of fish designated
as prohibited in Section R657-13-13.

(c) Nongame fish may not be taken in the following
waters, except carp may be taken by angling, archery, spear, or
underwater spearfishing:

(i) San Juan River;

(ii) Colorado River;

(iii) Green River (from confluence with Colorado River
upstream to Colorado state line in Dinosaur National
Monument);

(iv) GreenRiver (from Colorado statelinein Brown's Park
upstream to Flaming Gorge Dam, including Gorge Creek, a
tributary entering the Green River at Little Hole);

(v) White River (Uintah County);

(vi) Duchesne River (from Myton to confluence with
Green River);

(vii) Virgin River (Main stem, North, and East Forks).

(viii) Ash Creek;

(ix) Beaver Dam Wash;

(x) Fort Pierce Wash;

(xi) LaVerkin Creek;

(xii) SantaClaraRiver (PineValley Reservoir downstream
to the confluence with the Virgin River);

(xiii) Diamond Fork;

(xiv) Thistle Creek;

(xv) Main Canyon Creek (tributary to Wallsburg Creek);

(xvi) South Fork of Provo River (below Deer Creek Dam);
and

(xvii) Snake Valey waters (west and north of US-6 and
that part of US-6 and US-50 in Millard and Juab counties).

(2) Nongame fish, except those species listed in Section
R657-13-13, may be taken by spear or underwater spearfishing
in the waters specified in Subsection R657-13-9(3), angling,
traps, bow and arrow, liftnets, or seine.

(3) Seines shall not exceed 10 feet in length or width.

(4) Lawfully taken nongame fish shall be either released
or killed immediately upon removing them from the water,
however, they may not be left or abandoned on the shoreline.

R657-13-15. Taking Crayfish.

(1) A person possessing a vaid Utah fishing or
combination license may take crayfish for personal,
noncommercial purposes during the open fishing season set for
the given body of water.

(2) Crayfish may be taken by hand or with a trap, pole,
liftnet, handline, or seine, provided that:

(a) gamefish or their parts, or any substance unlawful for
angling, is not used for bait;

(b) seinesshall not exceed 10 feet in length or width;

(c) no morethan fivelinesareused, and no morethan one
line may have hooks attached (bait istied to the line so that the
crayfish grasps the bait with its claw); and

(d) livecrayfish are not transported from the body of water
where taken.

R657-13-16. Possession and Transportation of Dead Fish
and Crayfish.

(1) Fishheldinpossessioninthefield or intransit shall be
kept in such a manner that:

(8 the species of fish can bereadily identified;

(b) the number of fish can be readily counted;

(c) the size of the fish can be readily measured when the
fish are taken from waters where size limits apply and the fish
taken from those waters may not be filleted and the heads or
tails may not be removed; and

(d) filletsshall have attached sufficient skinto includethe
conspi cuous markings so species may be identified.

(2) Alegal limit of gamefish or crayfish may accompany
the holder of avalid fishing or combination license within Utah
or when leaving Utah.

(3) A personmay possessor transport alegal limit of game
fish or crayfish for another person when accompanied by a
donation |etter.

(4) A person may not take more than one bag limit in any
one day or possess more than one bag limit of each species or
species aggregate regardless of the number of days spent
fishing.

(5) A person may possess or transport dead fish on a
receipt from aregistered commercia fee fishing installation, a
private pond owner, or a short-term fishing event. Thisreceipt
shall specify:

(8 the number and species of fish;

(b) date caught;

(c) thecertificate of registration number of theinstallation,
pond, or short-term fishing event; and

(d) the name, address, telephone number of the seller.

R657-13-17. Possession of Live Fish and Crayfish.

(1) A person may not possess or transport live protected
aquatic wildlife except as provided by the Wildlife Code or the
rules and proclamation of the Wildlife Board.

(2) For purposes of thisrule, a person may not transport
live fish or crayfish away from the water where taken.

(3) This does not preclude the use of live fish stringers,
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live wells, or hold type cages as part of norma angling
procedureswhile on the samewater inwhich thefish or crayfish
are taken.

R657-13-18. Release of Tagged or Marked Fish.

Without prior authorization from the division, a person
may not:

(1) tag, mark, or fin-clip fish for the purpose of offering a
prize or reward as part of a contest;

(2) introduce atagged, marked, or fin-clipped fishinto the
water; or

(3) tag, mark, or fin-clip afish and return it to the water.

R657-13-19. General Season Datesand Bag and Possession
Limits.

(1) All waters of state fish rearing and spawning fecilities
are closed to fishing.

(2) Statewaterfowl management areasareclosed tofishing
except asspecified in the proclamation of the Wildlife Board for
taking fish and crayfish.

(3) The general season for taking fish and crayfish is
January 1 through December 31, 24 hourseach day. Exceptions
are specified in the proclamation of the Wildlife Board for
taking fish and crayfish.

(4)(a) Bag and possession limits are specified in the
proclamation of the Wildlife Board for taking fish and crayfish
and apply statewide unless otherwise specified.

(b)(i) A person may not fish in watersthat have a specific
bag or sizelimit while possessing fish in violation of that limit.

(i) Fishnot meetingthesize, bag, or speciesprovisionson
specified waters shall be returned to the water immediately.

(c)(i) Trout, salmon and grayling that are not immediately
released and are held in possession, dead or alive, are included
in the person’s bag and possession limit.

(ii) Once a trout, salmon or grayling is held in or on a
stringer, fish basket, livewell, or by any other device, a trout,
salmon or grayling may not be released.

(5) A person under 14 years of age may:

(a) fishwithout alicenseand take 1/2 abag and possession
limit; or

(b) purchase alicense and take a full bag and possession
limit.

(6) A person may not take more than one bag limit in any
one day or have in possession more than one bag limit of each
species or species aggregate regardless of the number of days
spent on fishing.

R657-13-20. Variationsto General Provisions.

Variations to general season dates, times, bag and
possession limits, methods of take, use of afloat tube or a boat
for fishing, and exceptions to closed areas are specified in the
proclamation of the Wildlife Board for taking fish and crayfish.

R657-13-21. Nonresident One-Day Fishing Stamp.

(1)(a A nonresident may purchaseaone-day fishing stamp
to extend a one-day or seven-day fishing license provided the
nonresident person has obtained a valid Utah nonresident one-
day or seven-day fishing license.

(b) A nonresident must present the one-day or seven-day

fishing licenseto the Division or license agent upon purchasing
aone-day fishing stamp.

(2) A one-day fishing stamp will extend the one-day or
seven-day fishing license within the current year for one
additional day.

(3) The effective date shall be indicated on the one-day
fishing stamp.

(4) A Wildlife Habitat Authorization is not required to
purchase a one-day fishing stamp.

KEY: fish, fishing, wildlife, wildlife law

April 24, 2000 23-14-18
Notice of Continuation September 26, 1997 23-14-19
23-19-1
23-22-3
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R657. Natural Resources, Wildlife Resour ces.
R657-19. Taking Nongame Mammals.
R657-19-1. Purpose and Authority.

(1) Under authority of Sections23-13-3, 23-14-18 and 23-
14-19, this rule provides the standards and requirements for
taking and possessing nongame mammals.

(2) A person taking any live nongame mammal for a
personal, scientific, educational, or commercia usemust comply
with R657-3 Collection, Importation, Transportation and
Subsequent Possession of Zoological Animals.

R657-19-2. Definitions.

(1) Termsused inthisruleare defined in Section 23-13-2.

(2) Inaddition:

(8 "Noncontrolled species’ means aspeciesor subspecies
of zoological animal that poses a minimal threat of disease or
ecological, environmental, or human health or safety risk.

(b) "Nongame mammal" means:

(i) any species of bats;

(if) any species of mice, rats, or voles of the families
Heteromyidae, Cricetidae, or Zapodidae;

(iii) opossum of the family Didel phidag;

(iv) pikas of the family Ochotonidae;

(v) porcupine of the family Erethizontidae ;

(vi) shrews of the family Soricidae; and

(vii) squirrels, prairie dogs, and marmots of the family
Sciuridae.

R657-19-3. General Provisions.

(1) A person may not purchase or sell any nongame
mammal or it’s parts.

(2) A certificate of registration must be obtained prior to
taking any species designated in Subsection R657-19-4 as
prohibited or any specieslisted in Rule R657-3-24 as prohibited
or controlled.

(3) Section 23-20-8 does not apply to the taking of
noncontrolled species covered under thisrule.

R657-19-4. Controlled Species.

(1) A certificate of registration is required to take any of
the following species of nongame mammals:

(8) bats of any species; and

(b) pika- Ochotona princeps.

(2) A certificate of registration is required to take any
shrew - Soricidae, all species.

(3) A certificate of registration is required to take a Utah
prairie dog, Cynomys parvidens, in Beaver, Garfield, Iron,
Kane, Piute, Sanpete, Sevier, Washington, and Wayne counties.

(4) A certificate of registration is required to take any of
the following species of nongame mammals in Washington
County:

(8 cactus mouse - Peromyscus eremicus;

(b) kangaroo rats - Dipodomys, al species;

(c) Southern grasshopper mouse - Onychomys torridus;
and

(d) Virgin River montane vole - Microtus montanus
rivularis, which occurs along stream-side riparian corridors of
the Virgin River.

(5) A certificate of registration is required to take any of

the following species of nongame mammals in San Juan and
Grand counties:

(8 Abert squirrel - Sciurus aberti;

(b) Northern rock mouse - Peromyscus nasutus; and

(c) spotted ground squirrel - Spermophilus spilosoma.

R657-19-5. Noncontrolled Species.

All nongame mammal speciesnot designated ascontrolled
speciesin R657-19-4, are designated as noncontrolled species
and may be taken as follows:

(1) A license is not required to take any species of
nongame mammals designated as noncontrolled;

(2) Species of nongame mammals designated as
noncontrolled may be taken year-round, 24-hours-a-day.

(3) There are no bag or possession limits for species of
nongame mammals designated as noncontrolled.

R657-19-6. Utah Prairie Dog Provisions.

(1)(a A person may not takeaUtah Prairie dog, Cynomys
parvidens, without first obtaining a certificate of registration.

(b) A person may apply for a certificate of registration at
the division's southern regiona office, 622 North Main Street,
Cedar City, Utah 84720.

(c) After review of the application, a certificate of
registration may be issued.

(2)(8 A person may take Utah prairie dogswith afirearm
during daylight hours or by trapping.

(b) A person may not use any chemical toxicant to take
Utah prairie dogs.

(c) In addition the requirements of this rule, any person
taking Utah prairie dogs must comply with local ordinancesand
laws.

R657-19-7. Areas Open to Taking Utah Prairie Dogs --
DatesOpen --Limitson Number of Utah PrairieDogs T aken.

(1) A person may take Utah prairie dogs only on private
lands within the following counties:

(2) Beaver;

(b) Garfield;

(c) Irom;

(d) Kane;

(e) Piute;

(f) Sanpete;

(9) Sevier;

(h) Washington; and

(i) Wayne.

(2)(& A person may take Utah prairie dogs on private
agricultural areas only, where Utah prairie dogs are causing
damage to agricultural lands as provided in the certificate of
registration.

(b) Taking of aUtah prairiedog on any land other than as
provided in the certificate of registration, including any public
land, isaviolation of state and federal law.

(3) A landowner, lessee, or employee on aregular payroll
and not hired specifically to take Utah prairiedogs, may remove
Utah prairie dogs, as provided in the certificate of registration.

(4) Thetaking of any Utah prairie dog outside the areas
provided in this section is prohibited, except by division
employees while acting in the performance of their assigned
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duties.

(5) Thetaking of Utah prairie dogsislimited to the dates
designated on the certificate of registration. All dates are
confined to June 1 through December 31.

(6)(a) A person may take only the total number of Utah
prairie dogs designated in the certificate of registration.

(b) Thetotal range-wide take is limited to no more than
6,000 Utah prairie dogs annually.

(c) If thedivision determinesthat taking Utah prairiedogs
hasan adverse effect on conservation of the species, taking shall
be further restricted or prohibited.

R657-19-8. Monthly Reports of Take.

The following information must be reported to the
division's southern regiona office, 622 North Main Street,
Cedar City, Utah 84720, every 30 days:

(1) the name and address of the certificate of registration
holder;

(2) the person’s certificate of registration number; and

(3) thelocation, method of take, and method of disposal of
each Utah prairie dog taken during the 30-day period.

R657-19-9. Unlawful Possession.

A person may not possess a Utah prairie dog or its parts,
without first obtaining a valid certificate of registration and a
federal permit.

R657-19-10. Violation.

(1) Any violation of thisruleisaClass C misdemeanor as
provided in Section 23-13-11(2).

(2) In addition to this rule any animal designated as a
threatened or endangered speciesisgoverned by the Endangered
Species Act and the unlawful taking of these species may also
be aviolation of federal law and rules promulgated thereunder.

KEY: wildlife, game laws

September 9, 1996 23-13-3

Notice of Continuation March 30, 2000 23-14-18
23-14-19
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R657. Natural Resources, Wildlife Resour ces.
R657-38. Dedicated Hunter Program.
R657-38-1. Purpose and Authority.

(1) Under the authority of Section 23-14-18, this rule
provides the standards and requirements for obtaining a
certificate of registration to:

(8 maximize opportunity for recreational deer hunting;

(b) increase public participation in wildlife management
programs and projects that are beneficial to wildlife and the
division; and

(c) provide courses in hunter ethics and wildlife
management principles.

R657-38-2. Definitions.

(1) Termsused inthisruleare defined in Section 23-13-2.

(2) Inaddition:

(8 "Education course" means a course of instruction
provided by the division in hunter ethics and wildlife
management principles.

(b) "Hunt ared" means an area prescribed by the Wildlife
Board where general archery, genera season or general
muzzleloader deer hunting is open to permit holders for taking
deer.

(c) "Participant” means a person who has obtained and
signed a certificate of registration for the Dedicated Hunter
Program.

(d) "Program" means the Dedicated Hunter Program, a
program administered by the division as provided in thisrule.

(e) "Wildlife project” means a project designed by the
division, or any other individual or entity and pre-approved by
the division, that provides wildlife habitat protection or
enhancement on public or private lands, improves hunting or
fishing access, or other projectsor activitiesthat benefit wildlife
or directly benefits the division.

(f) "Wildlife Project manager" means an employee of the
division, or person approved by the division, responsible for
supervising a wildlife project and maintaining and reporting
records of service hours to the division.

R657-38-3. Certificate of Registration Required.

(1) A person may not participate in the dedicated hunter
program if that person has been convicted of any of the
following violations of Title 23, Wildlife Resources Code, or
any rule or proclamation of the Wildlife Board, or is currently
on wildlife license revocation:

(a) afelony;

(b) aClass A misdemeanor in the last five years; or

(c) three or more Class B or Class C misdemeanorsin the
past five years.

(2)(8) To participateinthe programaperson must sign and
obtain a certificate of registration from the division.

(b) No more than ten thousand certificates of registration
for the program may be in effect at any given time.

(c) Each participant must provide proof of having attended
an education course before the division may issuethe certificate
of registration for the program.

(d) A certificate of registration to participate in the
program may not beissued to any person after April 1 annually.

(3) Each certificate of registration isvalid for athree-year

period.

(4)(a Any person who is 14 years of age or older may
obtain a certificate of registration. A person 13 years of age
may obtain acertificate of registration if the date of that person’s
14th birthday is before the end of the annua muzzleloader
season set for the calendar year in which the certificate of
registration isissued.

(b) Any person who is 17 years of age or younger before
the beginning date of the annual archery deer hunt shall pay the
youth participant fees.

(¢) Any person who is 18 years of age or older on or
before the beginning date of the annual archery deer hunt shall
pay the adult participant fees.

(5) A certificate of registration authorizes the participant
an opportunity to receive annually a dedicated hunter permit to
hunt during the general archery, general season and genera
muzzleloader deer hunts. The dedicated hunter permit may be
used during the dates and within the hunt area boundaries
established annually by the Wildlife Board in the proclamation
for taking big game.

(6) Except as provided in Subsection R657-38-7(8), a
participant entering the program may take two deer within three
years.

(7) A participant may take only one deer in any one year,
except as provided in Subsection R657-38-7(8).

(8)(® In addition to the certificate of registration, the
participant must purchase awildlife habitat authorization each
year.
(b) Lifetime license holders are not required to purchase
an annua wildlife habitat authorization pursuant to Section 23-
19-42.

(9) The certificate of registration must be signed by the
participant and a division representative. The certificate of
registration is not valid without the required signatures.

(10) The participant and holder of the certificate of
registration must have a valid dedicated hunter permit in
possession while hunting.

(11) Certificates of registration are not transferable and
expire three years from the date of issuance.

(12) Certificates of registration will not be issued to any
person who has previously obtained a certificate of registration
if that person has failed to provide the service requirements or
fees.

R657-38-4. Dedicated Hunter General Permits.

(1) Participants may hunt during the general archery,
genera season and general muzzleloader deer hunts within the
hunt area and during the season dates prescribed in the
proclamation of the Wildlife Board for taking big game.

(2) Participants must designate aregional hunt choice on
joining the program.

(3)(® Thedivision shall, prior to the annual bucks, bulls
and once-in-a lifetime application period, send a form to each
participant.

(b) The participant shall fill out this form indicating the
participant’s regional general buck deer hunt choice.

(c) The form must be returned by mail to the Salt Lake
Division office and must be received prior to the posting of the
bucks, bulls and once-in-a-lifetime drawing as provided in the
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proclamation of the Wildlife Board for taking big game.

(d) If theformisnot received by the division prior to the
posting of the bucks, bulls and once-in-a-lifetime drawing and
the participant has not obtained apermit by mail, the participant
must obtain a permit from a division office beginning on the
date general deer permits are made available to the general
public.

(4) Participants must notify the division of any change of
mailing address in order to receive a permit by mail.

(5) Except as provided in Subsection R657-38-7(8), only
one deer may be taken in any one year.

(6)(a) Lifetime license holders may participate in the
dedicated hunter program.

(b) Upon signing the certificate of registration, thelifetime
license holder agrees to forego any rights to receive a general
archery, general season or general muzzleloader permit as
provided in Section 23-19-17.5.

(c) A refund or creditisnot issued for the general archery,
general season or general muzzleloader permit.

(d) Lifetimelicense holders may join the dedicated hunter
program at half of the original cost of the program.

(7) A participant may not exchange or surrender dedicated
hunter permits for any other buck deer permits once the
dedicated hunter permit is issued and any of the specified
genera hunts have begun.

R657-38-5. Education Course.

(1)(@ The division shall provide an annual education
course.

(b) The participant must attend two education courses
during the three-year period.

(c) Completion of an education courseis mandatory prior
to obtaining a certificate of registration for the program.

(2)(@) The education course shall explain the programin
detail to give a prospective participant a reasonable
understanding of the program as well as hunter ethics and
wildlife management principles.

(3) Education courses are scheduled by regional division
offices.

(4) Proof of having completed the education course is
provided to the prospective participant upon completion of the
education course. Certificates of registration are not issued
without verification of having completed the education course.

R657-38-6. Wildlife Projects.

(1)@ Each participant in the program shall:

(i) provideno fewer than eight hours of service by August
1 annualy working on a wildlife project or other division
approved program or activity; or

(ii) pay afeeof $18.75 for each hour not completed.

(b) Residents may not substitute more than 16 of the 24
total required service hours. Nonresidents may substitute all of
the 24 total required service hours.

(c) Thedivision may, upon request, approve a person who
isphysically unableto provide service by working on awildlife
project to provide other forms of service.

(2) Wildlife projects shall be designed by the division, or
any other individua or entity and pre-approved by the division.

(3)(® Wildlife projectsmay occur anytimeduring theyear

as determined by the division.

(b) Thedivision shall publicizethe dates, times, |ocations
and description of approved projects and activities at regional
offices.

(4) Participantsshall sign up at least two weeks before the
date of the wildlife project or activity by notifying a regional
division office.

(5) Proof of the number of hoursworked shall be provided
to the participant.

(6) If aparticipant failsto fulfill the service requirement
for any year of participation, the participant will not be issued
a dedicated hunter permit for that year. The participant may
obtain a permit for subsequent years upon completion of the
service requirements due or payment of the feein lieu thereof.

(7) Thewildlife project manager shall keep areceipt of all
participants who attend the wildlife project and the number of
hours worked. A copy of the receipt shall be returned by the
participant for record keeping purposes.

R657-38-7. Obtaining Other Permits.

(1) Participants may apply for or obtain limited entry,
cooperativewildlifemanagement unit or areaconservation buck
deer permits as provided in Rule R657-5 and the proclamation
of the Wildlife Board for taking big game.

(2) If the participant obtains alimited entry, cooperative
wildlife management unit or area conservation general season
buck deer permit, the participant may use the permit in the
prescribed area:

(& provided the participant surrenders any dedicated
hunter permit prior to the opening day of the genera archery
buck deer season;

(b) during the season dates listed on the permit; and

(c) during the dates prescribed for the general archery,
general season and general muzzleloader hunts.

(3) The divison may exclude multiple season
opportunitieson specific unitsdueto extenuating circumstances
on that specific unit.

(4) If the participant is successful in drawing a limited
entry archery or muzzleloader buck deer permit, the participant
may use the permit in the prescribed area during the season
dates listed on the permit.

(5) The permit must be on the person while hunting.

(6) Obtaining a limited entry, cooperative wildlife
management unit or areaconservation buck deer permit doesnot
authorize a participant to take an additional deer.

(7) Participants who draw a cooperative wildlife
management unit permit may hunt on the cooperative wildlife
management unit only during the dates determined by the
landowner/operator.

(8)(a) Participants may apply for or obtain antlerless deer
permits as provided in Rule R657-5 and the Antlerless
Addendum to the proclamation of the Wildlife Board for taking
big game.

(b) Antlerless permits do not count against the number of
tags issued pursuant to this program.

R657-38-8. Reporting Requirements.
(1) Each participant must annually report to the division:
() whether a deer was taken; and
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(b) any other information requested by the division.

(2) Thereport must be submitted to the division annually
by January 1.

(3) Any dedicated hunter buck deer permit and tag that is
not used to tag a deer must be returned to the division with the
report. If the unused tag is not submitted with the report, the
permit shall be considered to have been filled.

(4) The division shall make report forms available to
participants.

R657-38-9. Contractual Obligations.

(1) Inaddition to incorporating the provisions of thisrule,
the certificate of registration shall expressly state the terms of
the program including the following:

(8 The participant shall agree to perform the required
service hoursworking for the division or other organizations as
approved by the division. The hoursshall be completed during
the times prescribed by thedivision. If the participant isunable
to perform the required service hours, afee of $18.75 shall be
paid for each hour not completed. Residents may not substitute
more than 16 of the 24 total required service hours.
Nonresidents may substitute all of the 24 total required service
hours. The service hours shall be performed or afee paid even
in the event the certificate of registration is revoked or the
participant withdraws from the program. The participant shall
also agree to pay court costs and attorney fees associated with
collecting any unpaid balance;

(b) The participant shall agree to attend two education
courses during the three-year period, one of which must be
completed before the division may issue the certificate of
registration for the program;

(c) The participant shall agree to attend at least one
regional advisory council meeting during the three-year period
of participation in the dedicated hunter program; and

(d) The participant shall agree not to purchase or obtain,
or attempt to purchase or obtain, any buck deer permit in Utah,
except asallowed under the provisionsof thisruleuntil after the
expiration date of the certificate of registration.

(2) Inaddition to thetermsprovided in Subsection (1), the
division may require the participant to agree to other provisions
consistent with thisrule for the administration of this program.

R657-38-10. Dedicated Hunter Program Drawing.

(1) Any unfilled dedicated hunter permit may be entered
into a drawing.

(2) Onelimited entry deer permit and onelimited entry elk
permit shall be offered through the drawing for each 250 permits
entered.

(3) The results of the drawing shall be published at
division offices.

(4)(a) Participantsshall benotified by mail of the date and
location of the drawing.

(b) Successful participants are notified by mail.

(5)(® The limited entry deer permits may be used within
theboundaries of thelimited entry deer hunt areaand during the
dates specified in the proclamation of the Wildlife Board for
taking big game.

(b) Thelimited entry elk permits may be used within the
boundaries of the limited entry hunt area and during the dates

specified in the proclamation of the Wildlife Board for taking
big game.

(6)(8) Successful participants shall incur the appropriate
waiting period for the species drawn as provided in Rule R657-
5 and the proclamation of the Wildlife Board for taking big
game.

(b) Successful participants will not forfeit any bonus
points as a result of drawing a permit through the dedicated
hunter drawing.

R657-38-11. Revocation.

(1) A permit and tag may not be issued to any participant
who:
(8) doesnot perform the annual service requirement;

(b) does not attend a regional advisory council meeting
pursuant to Subsection R657-38-9(1)(b); or

(c) violatesthe terms of the certificate of registration.

(2) The divison may revoke or suspend a certificate of
registration as provided in Section 23-19-9.

(3) Dedicated hunters are subject to all rules and
proclamations of the Wildlife Board.

KEY: wildlife, hunting, recreation, ethics

April 4, 2000 23-14-18
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R657. Natural Resources, Wildlife Resour ces.
R657-41. Conservation and Sportsman Permits.
R657-41-1. Purpose and Authority.

(1) Under theauthority of Section 23-14-18 and 23-14-19,
this rule provides the standards and procedures for issuing:

(8) conservation permitsto conservation organizationsfor
sale at an auction, or for use as an aid to wildlife related fund
raising activities; and

(b) sportsman permits.

(2) The division shal use al revenue derived from
conservation permitsfor the benefit of the speciesfor which the
permit isissued.

R657-41-2. Definitions.

(1) Termsused inthisruleare defined in Section 23-13-2.

(2) Inaddition:

(a) "AreaConservation Permit" means apermit issued for
a specific unit or hunt area for a specific species, and may
include an extended season, or legal weapon choice, or both,
beyond the general season.

(b) "Conservation Organization" means a nonprofit
chartered institution, foundation, or association founded for the
purpose of promoting wildlife conservation and has established
tax exempt statusunder Internal Revenue Code, Section 501C-3
as amended.

(c) "Conservation Permit* means any harvest permit
authorized by the Wildlife Board and issued by the division to
generate revenue for the benefit of the species for which the
permit is authorized and issued.

(d) "Sportsman Permit" meansaharvest permit authorized
by the Wildlife Board and issued by the division in a general
drawing, requiring all applicants to pay an application fee and
the successful applicant the cost of the permit.

(e) "Statewide Conservation Permit" meansapermit which
allows a permittee to hunt:

(i) big game species on any open unit from September 1
through December 31, except pronghorn and moose from
September 1 through October 31;

(ii) turkey onany open unit from April 1 through May 31,

(iii) any other small game species on any open unit during
the season authorized by the Wildlife Board;

(iv) bear onany open unit during the season authorized by
the Wildlife Board for that unit; and

(v) cougar on any open unit during the season authorized
by the Wildlife Board for that unit and during the season dates
authorized by the Wildlife Board on any harvest objective unit
that has been closed by meeting its objective.

R657-41-3. Method for Determining the Number of
Conservation and Sportsman Per mits.

(1) Thenumber of conservation permits authorized by the
Wildlife Board shall be based on:

(8 the species population trend, size, and distribution to
protect the long-term health of the population;

(b) the hunting and viewing opportunity for the genera
public, both short and long term; and

(c) the potentia revenue that will support protection and
enhancement of the species.

(2) The recommended number of conservation permits

available will be based on the following table.

TABLE 1
PERMIT NUMBERS
Public Permits Conservation Permits
2-14
15-24
25-34
35-44
45-54
55-70
71-85
86-100
101+

LN R WN

(3) One statewide conservation permit may be authorized
for each big game and small game species for which limited
permits are available.

(4) A limited number of areaconservation permits may be
authorized, with a maximum of 5% of the permits or eight
permits, whichever is less, for any unit or hunt area, unless a
higher number is specifically authorized by the Wildlife Board.

(5) The number of conservation and sportsman permits
available for use during the following year will be determined
by the Wildlife Board annually.

(6) Conservation permits shall be deducted from the
number of public drawing permits.

(7) One sportsman permit may be authorized for each
statewide conservation permit authorized.

R657-41-4. Obtaining Conservation Per mits.

(1) Statewide and areaconservation permits are available
to eligible conservation organizations for sale at an auction, or
for use as an aid to wildlife related fund raising activities.

(2) Conservation organizationsmay apply for conservation
permitsby sending an applicationto thedivisionfor each permit
requested.

(3) The application must be submitted to the division by
September 1 to be considered for the following year's
conservation permits. Each application must include:

(@) the name, address and telephone number of the
conservation organization;

(b) a copy of the conservation organization’s mission
statement;

(c) verification of the conservation organization’s tax
exempt status under Internal Revenue Code, Section 501C-3 as
amended;

(d) the name of the president or other individual
responsi blefor theadministrative operationsof theconservation
organization;

(e) thetype of permit and species for which the permit is
requested; and

(f) any requested variancesfor an extended season or legal
weapon choice for area conservation permits.

(4)(a Conservation organizations must include the
information as provided in Subsection (b) or (c).

(b) The estimated revenue expected to be returned to the
division.

(i) The estimated revenue must be based on 90% of the
auction or fund raising activity amount being submitted to the
division, or the recommended minimum amount listed in the
following table, whichever is greater.
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(ii) The basis for the estimated revenue to the division
must include the conservation organization’s experience in
similar activities, and details of the marketing plan.

(iif) The remaining 10% of the auction or fund raising
activity amount may be retained by the conservation
organization for administrative expenses. If the conservation
organization is paying the permit and Wildlife Habitat
Authorization feesfor the permit recipient, thefeesmust be paid
from the 10% retained by the conservation organization.

TABLE 2
RECOMMENDED MINIMUM PERMIT BID AMOUNT

Species Statewide Area
Rocky Mountain Bighorn (Ram) $40,000 $20,000
Desert Bighorn (Ram) 30,000 20,000
Buck Deer 10,000 2,000
Bull ETk 10,000 4,000
Bull Moose 10,000 3,000
Bison (Hunter's Choice) 5,000 5,000
Rocky Mountain Goat (Hunter's Choice) 5,000 3,000
Buck Pronghorn 2,000 1,000
Black Bear 2,000 1,000
Cougar 2,000 500
Turkey 350 250

(c) A spexific project proposal that includes:

(i) aschedule for project completion;

(ii) the benefitsto the affected species;

(iii) judtification for the conservation organization
retaining more than ten percent of the revenue, showing
increased benefit to the species, over remitting the funds to the
division. Under this option, the division must receive the cost
of the permit.

(iv) Proposals which integrate well with the division’s
species plans and objectives will be given emphasis in the
evaluation.

(5) An application which is incomplete or completed
incorrectly may be rejected.

(6) Theapplication of aconservation organization that has
not fully reported on the preceding years conservation permits
may be rejected.

(7) The division shall recommend the conservation
organization to receive each of the conservation permits based
on:

(@ first, the bid amount pledged to the species, adjusted
by:

(i) the performance of the organization over the previous
two years in meeting proposed bids;

(ii) if returning the bid amount to the division, the percent
of the proposed bid, at least 90%, returned to the division; and

(iii) if retaining the bid amount for projects, the increased
monetary benefit of the proj ects, which cannot include any other
conservation permit revenueor divisionfunding sources, at least
100% of the bid amount, multiplied by the percent the project
integrates with species plans and objectives;

(b) second, if two or more conservation organizations are
tied using the criteria in Subsection (@), the closeness of the
organization’s purpose to the species of the permit; and

(c) third, if two or more conservation organizations are
tied using the criteriain Subsection (a) and (b), the geographic
closeness of the organization to the location of the permit.

(8) Between the time the division recommends that a

conservation permit be awarded to a conservation organization
and thetime the Wildlife Board approvesthat recommendation,
aconservation organization may withdraw their application for
any given permit or exchange their application with another
conservation organization without penaty, provided the bid
amount upon which the permit application was eval uated is not
changed.

(9) TheWildlife Board will make the final assignment of
conservation permitsat ameeting prior to December 1 annually,
based on the:

(8 division recommendation;

(b) benefit to the species;

(c) historica contribution of the organization to the
conservation of wildlife; and

(d) previousperformanceof the conservation organization.

(10) Thedivision and conservation organization receiving
the permits shall enter into a contract.

(11)(a) The conservation organization receiving permits
shall certify that the permits are distributed by lawful means.

(b) The conservation organization must notify thedivision
of the proposed permit recipient within 10 days of the recipient
selection or the permit may be forfeited.

(c) If apersonisselected by a qualified organization to
receiveaconservation permit andisal so successful in obtaining
a permit for the same species in the same year through the
Bucks, Bullsand Once-In-A-Lifetime Drawing, that person may
designate another person to receive the conservation permit,
provided the conservation permit has not been issued by the
division to the first selected person.

(d) Except as otherwise provided under Subsection (c), a
person designated by a conservation organi zation as arecipient
of aconservation permit, may not sell or transfer the rights to
that designation to any other person. This does not preclude a
person from bidding or otherwise lawfully acquiring a permit
from a conservation organization on behalf of another person
who will beidentified as the original designated recipient.

(12) By September 1 annualy, the conservation
organization receiving the permit shall report to thedivision the
distribution of each permit and the status of each project
contained in the application.

R657-41-5. Obtaining Sportsman Per mits.

(1) One sportsman permit is offered to residents through
adrawing for each of the following species:

(a) desert bighorn (ram);

(b) bison (hunter's choice);

(c) buck deer;

(d) bull elk;

(e) Rocky Mountain goat (hunter’s choice)

(f) bull moose; and

(9) buck pronghorn.

(2) The following information is provided in the
proclamation of the Wildlife Board for taking big game:

() hunt dates;

(b) open units or hunt aress;

(c) application procedures,

(d) fees; and

(e) deadlines.
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R657-41-6. Using a Conservation or Sportsman Permit.

(1)(@ A conservation or sportsman permit allows the
recipient to take only the species for which the permit isissued.

(b) The species that may be taken shall be printed on the
permit.

(c) The species may be taken in the area and during the
season specified on the permit.

(2) Therecipient of aconservation or sportsman permitis
subject to all of the provisions of Title 23, Wildlife Resources
Code, and therules and proclamations of the Wildlife Board for
taking and pursuing wildlife.

(3) Bonus points shall not be awarded or utilized:

(8 when applying for conservation or sportsman permits,
or

(b) in obtaining conservation or sportsman permits.

(4) Any person who has obtained a conservation or
sportsman permit is subject to al waiting periodsasprovided in
Rules R657-5, R657-6, R657-10 and R657-33.

KEY: wildlife, wildlife per mits
April 4, 2000 23-14-18
23-14-19
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R657. Natural Resources, Wildlife Resour ces.

R657-46. The Use of Game Birdsin Dog Field Trials and
Training.

R657-46-1. Purpose and Authority.

Under authority of Sections23-14-18, 23-14-19and 23-17-
9thisrule providesthe requirements, standards, and application
procedures for the use of game birds in dog field trials and
training.

R657-46-2. Definitions.

(1) Termsused inthisruleare defined in Section 23-13-2.

(2) Inaddition:

(8 "Field trial" means an organized event where the
abilities of dog handlers and their dogs and are evaluated,
including the ability of the dogsto hunt or retrieve game birds.

(b) "Game bird" means:

(i) crane;

(i) blue, ruffed, sage, sharp-tailed, and spruce grouse;

(iii) chukar, red-legged, and Hungarian partridges;

(iv) pheasant;

(V) band-tailed pigeon;

(vi) bobwhite, California, Gambel’s, harlequin, mountain,
and scaled quail;

(vii) waterfowl;

(viii) common ground, Inca, mourning, and white-winged
dove;

(ix) wild or pen-reared wild turkey of the following
subspecies:

(A) Eastern;

(B) Floridaor Osceola;

(C) Gould's,

(D) Merriam’s,

(E) Ocdllated; and

(F) Rio Grande; and

(x) ptarmigan.

(©) "Quad flyer test” means throwing pen-reared game
birds by hand from four fixed stations and shooting of the pen-
reared game birds one immediately after the other.

(d) "Train" or "training" means the informa handling,
exercising, teaching, instructing, and disciplining of dogsinthe
skills and techniques of hunting and retrieving game birds
characterized by absence of fees, judging, or awards.

R657-46-3. Application for a Field Trial Certificate of
Registration.

(1)(®@ A person may conduct afield trial using pen-reared
game birds provided that person applies for and obtains a
certificate of registration from the Division of Wildlife
Resources, except as provided in Subsection (b).

(b) A person may conduct afield trial using pen-reared
game birds on a commercia hunting area without obtaining a
certificate of registration.

(2) Applications are available at any division office.

(3) The application must include written permission from
the owner, lessee, or land management agency of the property
wherethefield tria isto be conducted.

(4)(a Applications must be submitted to the appropriate
regiona division office where thefield tria is being held.

(b) Applications must bereceived at |east 45 days prior to

the date of thefield trial.

(5) Thedivision will not approve any application for an
areawhere, in the opinion of the division, the field trial or the
release of pen-reared game birds interferes with wildlife,
wildlife habitat or wildlife nesting periods.

(6) Field trials may be held only during the dates and
within the area specified on the field trial certificate of
registration.

R657-46-4. Useof Pen-Reared GameBirdsfor Field Trials.

(1) Legdly acquired pen-reared game birds may be
possessed or used for field trials.

(2) Any person using pen-reared game birds must have an
invoice or bill of sale in their possession showing lawful
personal possession or ownership of such birds.

(3) Pen-reared game birds may not be imported into Utah
without avalid veterinary health certificateasrequired in Rules
R58-1 and R657-4.

(4)(a) Each pen reared game bird must be marked with an
aluminum leg band or other permanent marking before being
released in thefield trial, except as provided in Subsection (d).

(b) Aluminumleg bands may be purchased at any division
office.

(¢) The auminum leg band or other permanent marking
must remain attached to the pen-reared game bird.

(d) Each pen-reared game bird used in afield trial that is
conducted on a commercia hunting area may be released
without marking each pen-reared game bird, as with an
aluminum leg band.

(5) Pen-reared game birds used for a field triad may be
released only on the property specified in the certificate of
registration where the field trial is conducted.

(6) After release, pen-reared game birds may be taken:

(8 by the person who released the pen-reared game birds,
or by any person participating in thefield trial; and

(b) only during the dates of the field trial event as
specified in the certificate of registration.

(7) Wild game birds may be taken only during legal
hunting seasons as specified in the Upland Game or Waterfowl
proclamations of the Wildlife Board.

(8) Pen-reared game birdsacquired for afieldtria that are
not released may be held in possession:

(a) no longer than 60 days; or

(b) longer than 60 days provided the person possessing the
pen-reared game birds first obtains a private aviculture
certificate of registration as provided in Rule R657-4.

(9) Pen-reared game birds that leave the property where
thefieldtrial isheld at theend of thefield trial shall becomethe
property of the state of Utah and may not be taken, except
during legal hunting seasons as specified in the Upland Game
or Waterfow!l proclamations of the Wildlife Board.

R657-46-5.
Training.
(1) A person may train adog using legally acquired pen-
reared game birds provided:
() the person using the pen-reared game birds has an
invoice or hill of sale in their possession showing lawful
personal possession or ownership of the pen-reared game birds;

Use of Pen-Reared Game Birds for Dog
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(b) each pen-reared game bird must be marked with an
aluminum leg band or other permanent marking before being
released for training, except as provided in Subsection (3)(a);
and

(c) any pheasant released during training must be marked
with avisible streamer or tape at least 12 inchesin length before
being released, and any pheasant killed during training must
have the streamer or tape attached when killed.

(2) Aluminum leg bands may be purchased at any division
office.

(3)(a) Each pen-reared game bird used for dog training that
is conducted on a commercial hunting area may be released
without marking each pen-reared game bird with an aluminum
leg band or other permanent marking.

(b) Any pheasant rel eased during training on acommercial
hunting area may be released without marking as provided in
Subsections (1)(b) and (1)(c).

(4) Thetraining may not consist of more than four dogs at
any time, except thetraining may consist of morethan four dogs
provided:

(8) thedogsexceeding four in number are eight months of
age or younger; and

(b) no live ammunition isin possession of the person or
persons engaged in training the dogs.

(5) A person or group of persons may not release more
than ten pen-reared gamebirdsper day or three pen-reared game
birds per dog per day, whichever is greater.

(6) A person or group of persons may not use more than
three firearms at any time, except four firearms may be used
when training retrievers using the American Kennel Club quad
flyer test.

(7) Pen-reared gamebirdsacquired for training that are not
released may be held in possession:

(8 no longer than 60 days; or

(b) longer than 60 days provided the person possessing the
pen-reared game birds first obtains a private aviculture
certificate of registration as provided in Rule R657-4.

(8) Pen-reared game birds that are not recovered on the
day of the training or pen-reared game birds that escape shall
become property of the state of Utah and may not be recaptured
or taken, except during legal hunting seasons as specified in the
Upland Game and Waterfowl proclamations of the Wildlife
Board.

(9) A person training dogs on official dog training aress,
designated by the division, is not required to comply with
Subsection (1)(c) or Subsections (4), (5) or (6).

R657-46-6. Use of Wild Game Birdsfor Dog Training.

(1) A person may train adog on wild gamebirds provided:

(a) thedog, or the person training the dog, may not harass,
catch, capture, kill, injure, or at any time, possessany wild game
birds, except during legal hunting seasons as provided in the
Upland Game or Waterfowl proclamations of the Wildlife
Board;

(b) the dogs are not on any state wildlife management or
waterfowl management areas as specified in Rule R657-6,
except during open hunting seasonsor asposted by thedivision;

(c) the person training a dog on wild game birds, except
during legal hunting seasons:

(i) must not possess afirearm, except apistol firing blank
cartridges;

(i) must comply with city and county ordinances
pertaining to the discharge of any firearm;

(ili) must obtain written permission from the landowner
for training on properly posted private property.

KEY: wildlife, birds, dogs, training
April 4, 2000 23-14-18

23-14-19
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R686.  Professional
Administration.
R686-100. Professional Practices Advisory Commission,
Rules of Procedure: Complaints and Hearings.
R686-100-1. Definitions.

A. "Allegation of misconduct” means a written or ora
report alleging that an educator has engaged in unprofessional,
criminal, or incompetent conduct; is unfit for duty; has lost
certification in another state dueto revocation or suspension, or
through voluntary surrender or lapse of alicense in the face of
aclam of misconduct; or has committed some other violation
of standards of ethical conduct, performance, or professional
competence.

B. "Applicant for alicense" meansaperson seeking anew
license or seeking reinstatement of an expired, surrendered,
suspended, or revoked license.

C. "Board" means the Utah State Board of Education.

D. "License" meansateaching or administrativecredential,
including endorsements, which is issued by a state to signify
authorization for the person holding the license to provide
professional servicesin the state’s public schools.

E. "Commission" means the Professiona Practices
Advisory Commission as defined and authorized under Section
53A-6-301 et seq.

F. "Chair" meansthe Chair of the Commission.

G. "Complaint" means a written allegation or charge
against an educator.

H. "Complainant” means the Utah State Office of
Education.

I. "Days'": in calculating any period of time prescribed or
allowed by these rules, the day of the act, event, or default from
which the designated period of time begins to run shall not be
included; the last day of the period shall be included, unlessit
is a Saturday, a Sunday, or alegal holiday, in which event the
period runsuntil theend of the next day which isnot aSaturday,
a Sunday, or a legal holiday. Saturdays, Sundays and legal
holidays shall not be included in calculating the period of time
if the period prescribed or allowed isless than seven days, but
shall beincluded in calculating periods of seven or more days.

J. "Educator" means a person who currently holds a
license, held a license at the time of an alleged offensg, is an
applicant for alicense, or is a person in training, to obtain a
license.

K. "Executive Committee" means a subcommittee of the
Commission consisting of the Executive Secretary, Chair, Vice-
Chair, and one member of the Commission at large. All
Executive Committee members, excluding the Executive
Secretary, shall be sel ected by the Commission. Substitutesmay
be appointed from within the Commission by the Executive
Secretary as needed.

L. "Executive Secretary” means an employee of the Utah
State Office of Education who is appointed by the State
Superintendent of Public Instruction to serve as the executive
officer, and a non-voting member, of the Commission.

M. "Hearing" means a proceeding in which allegations
made in a complaint are examined, where each party has the
opportunity to present witnesses and evidence relevant to the
complaint and respond to witnessesor evidence presented by the
other party. At the conclusion of a hearing the hearing officer,

Practices Advisory Commission,

after consulting with members of the Commission assigned to
assist in the hearing, prepares a hearing report and submitsit to
the Executive Secretary.

N. "Hearing Officer" means a person who is experienced
in matters relating to administrative procedures, education and
education law and is either a member of the Utah State Bar
Association or a person not a member of the bar who has
received specialized training in conducting administrative
hearings, and is appointed by the Executive Secretary at the
request of the Commission to manage the proceedings of a
hearing. The hearing officer may not be an acting member of
the Commission. The hearing officer has broad authority to
regulate the course of the hearing and dispose of procedura
requests but shall not have a vote as to the recommended
disposition of a case.

O. "Hearing Panel" means a hearing officer and three or
more members of the Commission agreed upon by the
Commission to assist the hearing officer in conjunction with the
hearing panel in conducting a hearing and preparing a hearing
report.

P. "Hearing report" meansareport prepared by the hearing
officer with the assistance of the hearing panel at the conclusion
of ahearing. The report includes a recommended disposition,
detailed findings of fact and conclusions of law based upon the
evidence presented in the hearing, relevant precedent, and
applicable law and rule.

Q. "Informant" means a person who submits information
to the Commission concerning alleged misconduct by a person
who may be subject to the jurisdiction of the Commission.

R. "Investigator" means a person who is knowledgeable
about matterswhich could properly become part of acomplaint
before the Commission, aswell asinvestigative proceduresand
rules and laws governing confidentiality, who is appointed by
the Utah State Office of Education’s Investigations Unit at the
request of the Executive Secretary to investigatean all egation of
misconduct.

S. "Jurisdiction” meansthelegal authority to hear and rule
on acomplaint.

T. "National Association of State Directors of Teacher
Education and Certification (NASDTEC) Educator Information
Clearinghouse" meansadatabase maintained by NASDTEC for
its members regarding persons whose licenses have been
suspended or revoked.

U. "Office" means the Utah State Office of Education.

V. "Party" means the complainant or the respondent.

W. "Recommended disposition" meansarecommendation
for resolution of acomplaint.

X. "Request for agency action” means a document
prepared by the Executive Secretary containing one or more
dlegations of misconduct by an educator, a recommended
course of action, and related information.

Y. "Respondent” means the party against whom a
complaint isfiled.

Z. "Serve" or "service," asused to refer to the provision of
notice to a person, means delivery of awritten document or its
contents to the person or personsin question. Delivery may be
made in person, by mail or by other means reasonably
caculated, under all of the circumstances, to apprise the
interested person or persons to the extent reasonably practical
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or practicable of the information contained in the document.
Service of acomplaint upon an educator shall be by mail to the
address of the educator as shown upon the records of the
Commission.

AA. "State" means the United States or one of the United
States; a foreign country or one of its subordinate units
occupying aposition similar to that of one of the United States;
or aterritorial unit, of the United States or a foreign country,
with adistinct general body of law.

BB. "Stipulated agreement” means an agreement between
arespondent and the Board or arespondent and the Commission
under which disciplinary action against an educator’s
certification status has been taken, in lieu of a hearing.

R686-100-2. Authority and Purpose.

A. This rule is authorized by Section 53A-6-306(1)(8)
which directs the Commission to adopt rules to carry out its
responsibilities under the law.

B. The purpose of this rule is to establish procedures
regarding complaints against educators and certification
hearings for the Commission to follow. The standards and
procedures of the Utah Administrative Procedures Act do not
apply to this rule under the exemption of Section 63-46b-
1(2)(d). However, the Commission reservestheright toinvoke
and use sections or provisions of the Utah Administrative
Procedures Act as found in Section 63-46b as necessary to
adjudicate an issue.

R686-100-3. Receipt of Allegations of Misconduct.

A. Initiating Proceedings Against an Educator: The
Executive Secretary may initiate proceedings against an
educator upon receiving an allegation of misconduct or uponthe
Executive Secretary’s own initiative.

(1) Aninformant may be asked to submit information in
writing, including the following:

(8 Name, position (e.g. administrator, teacher, parent,
student), telephone number and address of the informant;

(b) Name, position (e.g. administrator, teacher, candidate),
and if known, the address and tel ephone number of the educator
against whom the allegations are made;

(c) Theallegations and supporting information;

(d) A statement of the relief or action sought from the
agency;

(e) Signature of the informant and date.

(2) If an informant submits a written alegation of
misconduct as provided in Section R686-100-3A(1) above, the
informant shall be told he may receive notification of final
actions taken by the Commission or the Board regarding the
allegations by filing awritten request for information with the
Executive Secretary.

(3) Allegations received through telephone calls, letters,
newspaper articles, noticesfrom other statesor other meansmay
also form the basis for initiating proceedings against an
educator.

R686-100-4. Review of Request for Agency Action.

A. Initial Review: Upon reviewing the request, the
Executive Secretary or the Executive Committee or both shall
recommend one of the following to the Commission:

B. Dismiss: If the Executive Committee determines that
the Commission lacksjurisdiction or that the request for agency
action does not state a cause of action which the Commission
should address, the Executive Committee shall recommend that
the Commission dismiss the request. The informant shall be
served with notice of the action. If the informant believes that
thedismissal hasbeen madein error, theinformant may request
review by the State Superintendent of Public Instruction within
10 days of the mailing date of the Notice of Dismissal. The
Superintendent’s decision relative to the dismissal isfinal.

C. Initiatean Investigation: If the Executive Secretary and
the Executive Committee determine that the Commission has
jurisdiction and that the request states a cause of action which
may be appropriately addressed by the Commission, the
Executive Secretary shall ask the Investigations Unit to appoint
an investigator to gather evidence relating to the allegations.
The investigator shall review relevant documentation and
interview individuals who may have knowledge of the
allegations, including to the extent reasonably practicable all
persons specifically named in the request for agency action, and
prepare a written report of the findings of the investigation.
Should the investigator discover evidence of any additiona
allegation which should have been included in the original
request, it may be included in the investigation report. The
completed report shall be submitted to the Executive Secretary,
who shall review the report with the Commission. The
investigation report shall become part of the permanent case
file.

D. Prior to the initiation of any investigation, the
Executive Secretary shall send a letter to the educator to be
investigated and a copy of the letter to the employing school
district or to the district of most recent employment, with
information that an investigation has been initiated.

E. Secondary Review: The Executive Committee shall
review the investigation report and upon completing its review
shall recommend one of the following to the Commission:

(1) Dismiss: If the Executive Committee determines no
further action should be taken, the Executive Committee shall
recommend to the Commission to dismisstherequest for agency
action as provided in Section R686-100-4B, above; or

(2) Prepare and Serve COMPLAINT: If the Executive
Committee determines further action is appropriate, the
Executive Committee shall recommend to the Commission to
direct the Executive Secretary to prepare and serve acomplaint
and a copy of these rules upon the respondent. The complaint
shall have a heading similar to that used for the request for
agency action, and shall include in the body:

(@ A statement of the lega authority and jurisdiction
under which the action is being taken;

(b) A statement of thefactsand all egationsuponwhich the
complaint is based;

(c) Other information which the Commission believes to
benecessary to enabl e therespondent to understand and address
the allegations;

(d) A statement of the potential consegquences should the
alegations be found to be trug;

(e) A statement that, if the respondent wishes to respond
to the complaint or request a hearing, or discuss a stipulated
agreement, awritten response shall be filed with the Executive
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Secretary of the Professional Practices Advisory Commission, Secretary to meet with the respondent to prepare

250 East 500 South, Salt Lake City, Utah 84111 within 30 days
of the date when the complaint was mailed to the respondent,
and the potential consequencesshould the respondent default by
failing to respond to the complaint within the designated time;

(f) Noticethat, if ahearing is requested, the hearing shall
be scheduled not less than 25 days, nor more than 180 days,
after receipt of the respondent’sresponse and hearing request by
the Executive Secretary, unless a different date is approved by
the Commission for good cause shown or is agreed upon by
both partiesin writing.

(3) Provide the Commission with notice of the action
taken.

F. RESPONSE to thecomplaint: If the respondent wishes
to respond to the complaint, the respondent shall submit a
written response signed by the respondent or his representative
to the Executive Secretary within 30 days of the mailing date of
thecomplaint. Theresponsemay includearequest for ahearing
or a stipulated agreement and shall include:

(1) Thefile number of the complaint;

(2) The names of the parties;

(3) A statement of therelief that the respondent seeks; and

(4) A statement of the reasons that the relief requested
should be granted.

(5) Final Review: Assoon asreasonably practicable after
receiving the response, or following the passage of the 30 day
response period if no response is received, the Executive
Secretary shall review any response received, the investigative
report, and other relevant information with the Executive
Committee. The Executive Committee shall then recommend
one of the following to the Commission:

(8 Enter a Default: If the respondent fails to file a
response, fails to request a hearing, failsto request a stipulated
agreement within 30 days after service of the complaint, or
surrenders a license in the face of allegations of misconduct
without benefit of a stipulated agreement, the Executive
Committee shall recommend to the Commission to enter the
respondent’s default and direct the Executive Secretary to
prepare findings in default and arecommended disposition for
submission to the Commission in accordance with Section
R686-100-16.

(b) Dismissthe Complaint: If the Executive Committee
determines that there are insufficient grounds to proceed with
thecomplaint, the Executive Committee shall recommend to the
Commission that the complaint be dismissed. If the
Commission votes to uphold the dismissal, the informant and
respondent shall each be served with notice of thedismissal. If
the informant believesthat the dismissal has been madein error
theinformant may request review by the State Superintendent of
Public Instruction within 10 days of service of notice of the
dismissal. The Superintendent’s decision concerning the
dismissal isfinal.

(c) Schedule a Hearing: If the respondent requests a
hearing, the Commission shall direct the Executive Secretary to
schedule a hearing as provided in Section R686-100-5.

(d) Respond to arequest for astipulated agreement: If the
respondent requests to enter into a stipulated agreement, the
Executive Secretary shall inform the Commission that the
Commission may reject the request or authorize the Executive

recommendations for a stipulated agreement.

(i) A stipulated agreement shall, at minimum, include the
following:

(A) A summary of the facts, the allegations, the evidence
relied upon by the Commission in its decision, and the
respondent’s response;

(B) A statement that the respondent has chosen to
surrender his license rather than contest the charges in a
hearing;

(C) A commitment that the respondent shall not provide
professional servicesin apublic school in any state or otherwise
seek to obtain or use alicense in any state unless or until the
respondent first obtains a valid Utah license or clearance from
the Board to obtain such alicense;

(D) Provision for surrender of respondent’s license;

(E) Acknowledgment that the surrender and the stipul ated
agreement will be reported to other states through the
NASDTEC Educator Information Clearinghouse; and

(F) Other relevant provisions applicable to the case, such
asremediation, counseling, and conditions--if any--under which
the respondent could seek restoration of certification.

(ii) The stipulated agreement shall be forwarded to the
Commission for consideration.

(iii) 1f the Commission rejectstherequest or the stipul ated
agreement, the respondent shall be served with notice of the
decision, which shall be final, and the proceedings shall
continue from the point under these procedures at which the
request was made, asif the request had not been submitted.

(iv) If the Commission accepts the stipulated agreement,
theagreement shall beforwarded to the Board for consideration.

(v) If the Board rejects the agreement, the Executive
Secretary shall notify the parties of the decision and the
proceedings shall continue from the point under these
procedures at which the request was made, asif the request had
not been submitted.

(e) Recommend that the Commission direct the Executive
Secretary to take appropriate disciplinary action against an
educator which may include: an admonishment, a letter of
warning, or a written reprimand. Documentation of this
disciplinary action shall be sent to the respondent’s employing
school district or to a district where the respondent finds
employment. This disciplinary action may be appealed to the
Superintendent of Public Instruction, consi stent with R686-100-
18.

G. Surrender:

(1) Shouldan educator surrender hislicense, thesurrender
shall have the effect of revocation unless otherwise designated
by the Commission;

(2) The Board shall receive officia notification of the
surrender at an official Board meeting; and

(3) The Executive Secretary shall enter findings in the
educator’s certification file explaining the circumstances of the
surrender.

(4) Surrender of an educator’s license is not a final
disposition. Surrender shall include a stipulated agreement or
findings of fact to compl ete the educator's misconduct file. The
Board shall also take action to suspend or revoke a license
following a surrender.
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R686-100-5. Hearing Procedures.

A. Scheduling the Hearing: The Commission shall agree
upon Commission panel members, and the Executive Secretary
shall appoint a hearing officer from among a list of hearing
officers approved by the Commission, and schedule the date,
time, and placefor the hearing. Thedatefor thehearing shall be
scheduled not lessthan 25 days nor morethan 180 daysfromthe
date the response is received by the Executive Secretary. |If
exceptional circumstancesexist which makeit impracticablefor
a party to be present in person, the Executive Secretary may,
withthe consent of the parties, permit participation by electronic
means. The required scheduling periods may be waived by
mutual written consent of the parties or by the Commission for
good cause shown.

B. Change of Hearing Date:

(1) A request for changeof hearing date shall be submitted
in writing and received by the Executive Secretary at least five
daysprior to the scheduled date of the hearing. Therequest may
originate from either party and shall show cause.

(2) The Executive Secretary shall make the determination
of whether the cause stated in therequest is sufficient to warrant
achange of hearing date.

(8 If the cause is found to be sufficient, the Executive
Secretary shall promptly notify all parties of the new time, date,
and place for the hearing.

(b) If the causeisfound to be insufficient, the Executive
Secretary shall immediately notify the party making the request
and the hearing shall proceed as originally scheduled.

(c) The Executive Secretary and the parties may waivethe
time period required for requesting achange of hearing datefor
exceptional circumstances.

R686-100-6. Appointment and Dutiesof the Hearing Panel.

A. Hearing Officer: TheExecutive Secretary shall appoint
a hearing officer at the request of the Commission to chair the
hearing panel and conduct the hearing. The hearing officer:

(1) May require the parties to submit briefs and lists of
witnesses prior to the hearing;

(2) Shall preside at the hearing and regul ate the course of
the proceedings;

(3) May administer oathsto witnessesasfollows: "Do you
swear or affirm that the testimony you will giveisthe truth?’;

(4) May taketestimony, ruleon questionsof evidence, and
ask questions of witnesses to clarify specific issues;

(5) Shall prepare ahearing report at the conclusion of the
proceedings in consultation with other panel members.

B. Commission Panel Members: The Commission shall
agree upon three or more Commission members to serve as
Commission members of the hearing panel. Asdirected by the
Commission, former Commission memberswho have served on
the Commission within the three years prior to the date set for
the hearing may be used as panel members. The majority of
panel members shall be current Commission members.

(1) The majority of a panel shall be educators.

(2) If the respondent is a teacher, at least one panel
member shall beateacher. If therespondent isan administrator,
at least one panel member shall be an administrator unless the
respondent objects to the configuration of the panel.

(3) Duties of the Commission panel membersinclude:

(a) Assisting the hearing officer by providing information
concerning common standards and practices of educatorsin the
respondent’s particular field of practice and in the situations
alleged;

(b) Asking questions of all witnesses to clarify specific
issues;

(c) Reviewing al briefs and evidence presented at the
hearing;

(d) Assisting the hearing officer in preparing the hearing
report.

(4) The panel members shall receive for review relevant
written materials including the initial complaint and briefs if
ordered by the hearing officer, at least 30 minutes prior to the
hearing.

(5) The Executive Secretary may make an emergency
substitution of a Commission panel member for cause with the
agreement of the parties. The agreement should be in writing
but if time does not permit written communication of the
agreement to reach the Executive Secretary prior to the
scheduled time of the hearing, an Acceptance of Substituted
Hearing Panel Member shall be signed by the parties prior to
commencement of the hearing.

C. Disqudification of a panel member:

(1) Hearing Officer:

(8 A party may seek disqualification of a hearing officer
by submitting a written request for disqudification to the
Executive Secretary, which request must be received not less
than 15 days before a scheduled hearing. The Executive
Secretary shall review the request and supporting evidence and,
upon afinding that the reasons for the request are substantial
and sufficient, shall appoint a new hearing officer and, if
necessary, reschedul e the hearing.

(b) If the Executive Secretary deniesthe request, the party
requesting the disqualification shall be notified not lessthan ten
days prior to the date of the hearing. The requesting party may
submit a written appeal of the denia to the State
Superintendent, which request must be received not less than
five days prior to the hearing date. 1f the State Superintendent
finds that the appeal is justified, he shall direct the Executive
Secretary to appoint a new hearing officer and, if necessary,
reschedul e the hearing.

(c) Thedecision of the State Superintendent isfinal.

(d) Failure of a party to meet the time requirements of
Section R686-100-6C(1) shall result in denial of the request or
appedl; if the Executive Secretary fails to meet the time
requirements, the request or appeal shall be approved.

(2) Commission panel member:

(@ A party may seek disqualification of a Commission
paned member by submitting a written request for
disqualification to the hearing officer, which request must be
received not less than 15 days before ascheduled hearing. The
hearing officer shall review therequest and supporting evidence
and, upon a finding that the reasons for the request are
substantial and compelling, shall disqualify the panel member.
If the disqualification leaves the hearing panel with fewer than
three Commission panel members, the Commission shall
appoint areplacement and the hearing officer shall, if necessary,
reschedul e the hearing.

(b) If the hearing officer denies the request, the party
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requesting the disqualification shall be notified not lessthan ten
days prior to the date of the hearing. The requesting party may
submit awritten appeal of thedenial to the State Superintendent,
which request must be received not less than five days prior to
the hearing date. If the State Superintendent finds that the
appea is justified, he shall direct the hearing officer to
disqualify the panel member.

(c) If adisgualification |eavesthe hearing panel with fewer
than three Commission panel members, the Commission shall
agree upon a replacement and the hearing officer shall, if
necessary, reschedule the hearing.

(d) The decision of the State Superintendent isfinal.

(e) Failure of a party to meet the time requirements of
Section R686-100-7C(2) shall result in denial of the request or
appedl; if the hearing officer fail sto meet thetimerequirements,
the request or appeal shall be approved.

R686-100-7.
Hearing.

A. Not less than 20 days before the date of a hearing the
Executive Secretary shall providethe partieswith thefollowing
information:

(1) Date, time, and location of the hearing;

(20 Names and school district affiliations of the
Commission memberson the hearing panel, and the name of the
hearing officer;

(3) Proceduresfor objecting to any member of the hearing
panel; and

(4) Proceduresfor requesting achangein the hearing date.

B. Not lessthan 15 days before the date of the hearing, the
hearing officer may direct the respondent and the complainant
to serve the following upon the other party and submit a copy
and proof of serviceto the hearing officer:

(1) A brief setting forth that party’s position regarding the
allegations, including relevant laws, rules, and precedent;

(2) Thename of the person who will represent the party at
the hearing, alist of witnesseswho will be called, a summary of
the testimony which each witness is expected to present, and a
summary of documentary evidence which will be submitted. If
either party fails to comply with identification of witnesses or
documentary evidence in a far and timely manner and
consistent with the provisions of this rule, the hearing officer
may limit either party’s presentation of witnesses and
documentary evidence at the hearing.

C. If the hearing officer requests and receives any of the
above documents, he shall provide a copy of the documents to
each of the Commission panel members for review at least one
hour prior to the hearing.

D. If aparty failsto comply in good faith with adirective
of the hearing officer under Section R686-100-7A, including
time requirements for service, the hearing officer may prohibit
introduction of the testimony or evidence or take other steps
reasonably appropriate under the circumstances including, in
extreme cases of noncompliance, entry of a default against the
offending party.

E. Parties shall provide materials to the hearing officer,
panel members and Commission as directed under this rule.
Materials shall not be provided directly to panel members until
and unless parties are so directed by the hearing officer.

Preliminary Instructions to Parties to a

R686-100-8. Hearing Parties’ Representation.

A. Complainant: The Complainant shall berepresented by
aperson appointed by the Investigations Unit of the Utah State
Office of Education.

B. Respondent: A respondent may represent himself or be
represented, at hisown cost, by another person of hischoosing.

C. Theinformant hasnoright to individual representation
at the hearing or to be present or heard at the hearing unless
caled asawitness.

R686-100-9. Discovery Prior to aHearing.

A. Discovery shall be permitted to the extent necessary to
obtain relevant information necessary to support claims or
defenses, as determined by the appointed hearing officer.

B. Discovery, especialy burdensome or unduly legalistic
discovery, may not be used to delay a hearing.

C. Discovery may be limited by the hearing officer at his
discretion or upon amotion by either party. The hearing officer
makes the final determination as to the scope of discovery.

D. Subpoenas and other ordersto securethe attendance of
witnesses or the production of evidence shall be issued upon
request at least five working days prior to the hearing by the
Executive Secretary in accordance with Section 53A-6-603
when requested by either party or any of the panel members.

E. Either party or itsrepresentative may request the names
of witnesses who have been asked to testify for the opposing
party and to receive a copy of or examine al documents and
exhibits that the opposing party intends to present as evidence
during the hearing.

F. Nowitness or evidence may be presented at the hearing
if the opposing party has requested to be notified of such
information and has not been fairly apprised at least five days
prior to the hearing. The parties may waive such time period
only by written agreement.

G. No expert witnessreport or testimony may be presented
at the hearing unless the requirements of Section R686-100-13
have been met.

R686-100-10.  Burden and Standard of Proof for
Commission Proceedings.

A. In matters other than those involving applicants for
certification, and excepting the presumptions under Section
R686-100-14G, the complainant shall have the burden of
proving that action against the license is appropriate.

B. An applicant for certification shall bear the burden of
proving that certification is appropriate.

C. Standard of proof: The standard of proof in al
Commission hearings is a preponderance of the evidence.

R686-100-11. Deportment.

A. Parties, their representatives, witnesses, and other
persons present during ahearing shall conduct themselvesinan
appropriate manner during hearings, giving due respect to
members of the hearing pand and complying with the
instructions of the hearing officer. The hearing officer may
expel persons from the hearing room who fail to conduct
themselves in an appropriate manner and may, in response to
extreme instances of noncompliance, disallow testimony or
declare an offending party to be in default.
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B. Parties, attorneysfor parties, or other participantsinthe
professional practices investigation and hearing process shall
not harass, intimidate or pressure witnesses or other hearing
participants, nor shall they direct othersto harass, intimidate or
pressure witnesses or participants.

R686-100-12. Hearing Record.

A. Thehearing shall betape recorded at the Commission’s
expense, and the tapes shall become part of the permanent case
record, unless otherwise agreed upon by all parties.

B. Individual parties may not make recordings of the
proceedings without notice to and consent of the Executive
Secretary.

C. Any party, at his own expense, may have a person
approved by the Commission prepare atranscript of the hearing.

D. If an exhibit is admitted as evidence, the record shall
reflect the contents of the exhibit.

E. All evidenceand statements presented at ahearing shall
become part of the permanent casefileand shall not be removed
except by order of the Board.

F. Taped proceedings may be reviewed upon request of a
party under supervision of the Executive Secretary and only at
the State Office of Education.

R686-100-13. Expert Witnessesin Commission Proceedings.

A. A party may call an expert witness at its own expense.
Notice of intent of aparty to call an expert witness, the identity
and qualifications of such expert witness and the purpose for
which the expert witnessisto be called shall be provided to the
hearing officer and the opposing party at least 20 days prior to
the hearing date.

B. The hearing officer may appoint any expert witness
agreed upon by the parties or of the hearing officer's own
selection. An expert so appointed shall be informed of his
duties by the hearing officer in writing, a copy of which shall
become part of the permanent casefile. The expert shall advise
the hearing panel and the parties of his findings and may
thereafter be called to testify by the hearing panel or by any
party. Heshall be subject to cross-examination by each party or
by any of the hearing panel members.

C. Defectsin the qualifications of expert witnesses, once
a minimum threshold of expertise is established, go to the
weight to be given their testimony and not to its admissibility.

D. Expertswho are members of the Complainant’s staff or
a school district staff may testify and have their testimony
considered as part of the record along with that of any other
expert.

E. Any report of an expert witness which a party intends
to introduce into evidence shall be provided to the opposing
party at least 10 days prior to the hearing date.

R686-100-14. Evidence and Participation in Commission
Proceedings.

A. The hearing officer may not exclude evidence solely
becauseit is hearsay.

B. The hearing officer shal afford each party the
opportunity to produce witnesses, present evidence, argue,
respond, cross-examine witnesses who testify in person at the
hearing, and submit rebuttal evidence.

C. If aparty intends to submit documentary evidence, the
party intending to present such evidence shall provide one copy
to each member of the hearing panel at least one hour prior to
the hearing, and one copy to the opposing party.

D. All testimony presented at the hearing, if offered as
evidence to be considered in reaching a decision on the merits,
shall be given under oath.

E. Inany caseinvolving allegations of child abuse or of a
sexual offenseagainst achild, upon request of either party or by
a member of the hearing panel, the hearing officer may
determine whether a significant risk exists that the child would
suffer serious emotional or mental harmiif required to testify in
the respondent’s presence, or whether a significant risk exists
that the child’s testimony would be inherently unreliable if
required to testify in the respondent’s presence. If the hearing
officer determines either to be the case, then the child's
testimony may be admitted in one of the following ways:

(1) Anoral statement of avictim or witness younger than
18 years of age which is recorded prior to the filing of a
complaint shall beadmissibleasevidencein ahearing regarding
the offenseif:

(a) No attorney for either party isin the child’s presence
when the statement is recorded;

(b) Therecording is visua and aural and is recorded on
film or videotape or by other electronic means;

(c) The recording equipment is capable of making an
accurate recording, the operator of the equipment is competent,
and the recording is accurate and has not been altered; and

(d) Eachvoiceintherecordingisidentified.

(2) The testimony of any witness or victim younger than
18 years of age may be taken in a room other than the hearing
room, and betransmitted by closed circuit equipment to another
room where it can be viewed by the respondent. All of the
following conditions shall be observed:

(& Only the hearing panel members, attorneys for each
party, persons necessary to operate equipment, and a person
approved by the hearing officer whose presence contributes to
the welfare and emotional well-being of the child may be with
the child during his testimony.

(b) Therespondent may not be present during the child’s
testimony;

(c) The hearing officer shall ensure that the child cannot
hear or see the respondent;

(d) Therespondent shall be permitted to observe and hear,
but not communicate with, the child; and

(e) Only hearing panel members and the attorneys may
question the child.

(3) Thetestimony of any witness or victim younger than
18 years of age may be taken outside the hearing room and
recorded if theprovisionsof SectionsR686-100-14E(2)(a)(b)(c)
and (e) and the following are observed:

(a) Therecording isboth visual and aural and recorded on
film or videotape or by other electronic means;

(b) The recording equipment is capable of making an
accuraterecording, the operator iscompetent, and therecording
is accurate and is not altered:;

(c) Each voiceon therecording isidentified; and

(d) Each party is given an opportunity to view the
recording before it is shown in the hearing room.
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(4) If the hearing officer determines that the testimony of
achild will be taken under Section R686-100-14E(1)(2) or (3)
above, the child may not berequired to testify in any proceeding
where the recorded testimony is used.

F. On his own motion or upon objection by a party, the
hearing officer:

(1) May exclude evidence that the hearing officer
determines to be irrelevant, immaterial, or unduly repetitious;

(2) Shall exclude evidence that is privileged under law
applicableto administrative proceedingsin Utah unlesswaived;

(3) May receive documentary evidence in the form of a
copy or excerpt if the copy or excerpt contains all pertinent
portions of the original document;

(4) May take official notice of any facts that could be
judicially noticed under judicial or administrativelaws of Utah,
or from the record of other proceedings before the agency.

G. Presumptions:

(1) A rebuttable evidentiary presumption exists that a
person has committed a sexual offense against a minor child if
the person has:

(& Been found, pursuant to a crimina, civil, or
administrative actionto havecommitted asexual offenseagainst
aminor;

(b) Failed to defend himself against such a charge when
given areasonabl e opportunity to do so; or

(c) Voluntarily surrendered alicense or allowed alicense
to lapse in the face of a charge of having committed a sexual
offense against aminor.

(2) A rebuttable evidentiary presumption exists that a
person is unfit to serve as an educator if the person has:

(8) Been convicted of afelony;

(b) Been charged with afelony and subseguently convicted
of alesser related charge pursuant to a plea bargain or pleain
abeyance; or

(c) Lost certificationinanother statethrough revocation or
suspension, or through surrender of certification or allowing a
licenseto lapsein the face of an allegation of misconduct, if the
person would not currently be eligibleto regain certification in
that state.

H. The Hearing Officer may confer with the Executive
Secretary or the panel members or both while preparing the
Hearing Report. TheHearing Officer may request the Executive
Secretary to confer with the Hearing Officer and panel following
the hearing.

R686-100-15. Hearing Report.

A. Within 20 days after the hearing, or within 20 daysafter
thedeadlineimposed for thefiling of any post-hearing materials
permitted by the hearing officer, the hearing officer shal
prepare, sign and issue a Hearing Report consistent with the
recommendations of the panel that includes:

(1) A detailed findings of fact and conclusions of law
based upon the evidence of record or on facts officially noted.
Findings of fact may not be based solely upon hearsay, and
conclusions shall be based upon competent evidence;

(2) A statement of relevant precedent;

(3) A statement of applicable law and rule;

(4) A recommended disposition of the Commission panel
members which shall be one of the following:

(a) Dismissal of the Complaint: The hearing report shall
indicate that the complaint should be dismissed and that no
further action should be taken.

(b) Warning: The hearing report shall indicate that
respondent’s conduct is deemed unprofessional and that the
hearing report should constitute an official warning. The
hearing report shall indicate that no further action concerning
the complaint should be taken, but that the complaint and
disposition could be considered should therespondent’s conduct
be brought into question in the future.

(c) Reprimand: The hearing report shall indicate that the
respondent’s conduct is deemed unprofessional and that the
hearing report should constitute an officia reprimand. The
hearing report shall indicate that the employing school board
shall be notified of the reprimand and that record of the
reprimand shall be made on al Utah State Board of Education
Certification records maintained in the certification file on the
respondent. The hearing report should aso include a
recommendation for how long the reprimand shal be
maintained in the respondent’s file and conditions under which
it could be removed.

(d) Probation: The hearing report shall determine that the
respondent’s conduct was unprofessional, that the respondent
shall not lose his certification, but that a probationary period is
appropriate. If the report recommends probation, the report
shall designate:

(i) aprobationary time period;

(i) conditionsthat can be monitored;

(iii) aperson or entity to monitor arespondent’s probation;

(iv) astatement providing for costs of probation.

(v) whether or not the respondent may work in any
capacity in education during the probationary period.

A probation may be stated as a plea in abeyance: The
respondent’s penalty is stayed subject to the satisfactory
completion of probationary conditions. The decision shall
providefor discipline should the probationary conditions not be
completed.

(e) Suspension: The hearing report shall recommend to
the State Board of Education that the license of the respondent
be suspended for a specific period of time and until specified
reinstatement conditions have been met before respondent may
petition for reinstatement of certification. The hearing report
shall indicate that, should the Board confirm the recommended
decision, the respondent shall return the printed suspended
license to the State Office of Education and that the
Certification Section of the Utah State Office of Education will
notify the employing school district, all other Utah school
districts, and all other state, territorial, and national certification
offices or clearing houses of the suspension in accordance with
R277-514.

(f) Revocation: Thehearingreport shall recommendtothe
State Board of Education that the license of the respondent be
revoked for a period of not less than five years. The hearing
report shal indicate that should the Board confirm the
recommended decision, the respondent shall return the revoked
license to the State Office of Education and that the
Certification Section of the Utah State Office of Education will
notify the employing school district, al other Utah school
districts, and al other state, territorial, and national certification
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offices or clearing houses of the revocation in accordance with
R277-514.

(5) The hearing report may recommend that the warning
letter or that the reprimand remain permanently in the
certification file. The hearing report shall also provide that the
substance of the warning letter or reprimand or terms of
probation may be communicated by designated USOE
employees to prospective employers upon request.

(6) Notice of theright to appeal; and

(7) Time limits applicable to appeal.

B. Processing the Hearing Report:

(1) The hearing officer shall circulate the draft report to
hearing panel members prior to the 20 day completion deadline
of the hearing report.

(2) Hearing panel members shall notify the hearing officer
of any changes to the report as soon as possible after receiving
the report and prior to the 20 day completion deadline of the
hearing report.

(3) The hearing officer shall file the completed hearing
report with the Executive Secretary, who shall review thereport
with the Commission.

(4) If the Commission, upon review of the hearing report,
finds by majority vote, that there have been significant
procedural errorsin the hearing processor that the weight of the
evidence does not support the conclusions of the hearing report,
the Commission as awhole may direct the Executive Secretary
to prepare an aternate hearing report and follow procedures
under R686-100-15B(2).

(5) If the Commission finds that there have not been
significant procedura errorsor that recommendations are based
upon areasonabl einterpretation of the evidence presented at the
hearing, the Commission shall vote to uphold the hearing
officer's report and do one of the following:

(& If therecommendationisfor final action to betaken by
the Commission, the Commission shall direct the Executive
Secretary to prepare a corresponding final order and serve all
parties with a copy of the order and hearing report. A copy of
the order and the hearing report shall be placed in and become
part of the permanent case file. The order shall be effective
upon approval by the Commission.

(b) If therecommendation isfor final action to betaken by
the Board, the Executive Secretary shall forward a copy of the
hearing report to the State Board of Education for its further
action. A copy of the hearing report shall also be placed in and
become part of the permanent casefile.

(6) If the Commission determinesthat procedural errorsor
that the hearing officer’s report is not based upon a reasonable
interpretation of the evidence presented at the hearing to the
extent that an amended hearing report cannot be agreed upon,
the Commission shall direct the Executive Secretary to schedule
the matter for rehearing before anew hearing officer and panel.

C. Consistent with Section 63-2-301(1)(c), the final
administrative disposition of all administrative proceedings, the
Recommended Di sposition section of theHearing Report, of the
Commission shall be public. The hearing findings/report of
suspensionsand expulsionsshal | bepublicinformation and shall
be provided consistent with Section 63-2-301(1)(c). The
Recommended Disposition portion of the Hearing Report of
warnings, reprimands and probations (including the

probationary conditions) shall be public information. All
referencestoindividualsand personal ly identifiableinformation
about individuals not parties to the hearing shall be redacted
prior to making the disposition public.

D. Deadlines within this section may be waived by the
Commission for good cause shown.

R686-100-16. Default Procedures.

A. Anorder of default may beissued against arespondent
under any of the following circumstances:

(1) The Executive Secretary may enter an order of default
by preparing a report of default including the order of default,
a statement of the grounds for default, and a recommended
disposition if the respondent fails to file a response to a
complaint for an additional 20 days following the time period
allowed for response to a complaint under R686-100-5E.

(2) The hearing officer may enter an order of default
against arespondent by preparing ahearing report including the
order of default, a statement of the grounds for default and the
recommended disposition if:

(& The respondent fails to attend or participate in a
properly scheduled hearing after receiving proper notice. The
hearing officer may determine that the respondent has failed to
attend a properly scheduled hearing if the respondent has not
appeared within 30 minutes of the appointed time for the
hearing to begin.

(b) The respondent or the respondent’s representative is
guilty of serious misconduct during the course of the hearing
process as provided under Section R686-100-8D.

B. The report of default or hearing report shall be
forwarded to the Commission by the Executive Secretary for
further action under Section R686-100-16B.

R686-100-17. Appeal.

A. Either paty may appea a final action or
recommendation of the Commission by requesting review
following the procedures of R277-514-3 or R277-514-4.

B. If theappeal isfrom aCommission recommendation for
a suspension of two years or more or revocation, the appellant
shall follow the procedures of R277-514-3.

C. If theappeal isfrom a Commission recommendation or
for a suspension of less than two years or for any other issue,
dismissal, or failure to discipline, the appeal shall be made
directly to the Board under R277-514-4B.

D. Therequest for appeal shall consist of the following:

(1) name, position, and address of appellant;

(2) issue(s) being appealed; and

(3) signature of appellant.

R686-100-18. Remediesfor I ndividualsBeyond Commission
Actions.

Despite Commission or Board actions, informants or other
injured parties who feel that their rights have been
compromised, impaired or not addressed by the provisions of
this rule, may appeal directly to district court.

R686-100-19. Applicationfor Certification Following Denial
or Loss of Certification.
A. Anindividua who hasbeen denied certification or lost
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certification through revocation or suspension, or through
surrender of alicense or allowing alicense to lapsein the face
of an allegation of misconduct, may request review to consider
the possibility of agrant or reinstatement of alicense.

(1) The request for review shall be in writing and
addressed to the Executive Secretary, Professional Practices
Advisory Commission, 250 East 500 South, Sdlt Lake City,
Utah 84111, and shall have the following heading:

TABLE 1

Jane Doe, ) Request for Agency Action
Petitioner ) Following Denial or Loss of
Vs ) License

Utah State Office of Education ) File no.: ............
Respondent.

B. The body of the request shall contain the following
information:

(1) Nameand address of theindividual requesting review;

(2) Action being requested;

(3) Evidence of compliance with terms and conditions of
any remedial or disciplinary requirements or recommendations;

(4) Reasonsfor reconsideration of past disciplinary action;

(5) Signature of person requesting review.

C. The Executive Secretary shall review the request with
the Commission.

(1) If the Commission determines that the request is
invalid, the person requesting reinstatement shall be notified by
certified mail of the denial.

(2) If the Commission determinesthat the request isvalid,
ahearing shall be scheduled and held as provided under Section
R686-100-6.

D. Burden of Proof: The burden of proof for granting or
reinstatement of certification shall fall ontheindividual seeking
thelicense.

(1) Individuas requesting reinstatement of a suspended
license must show sufficient evidence of compliance with any
conditions imposed in the past disciplinary action as well as
undergo acriminal background check in accordance with Utah
law.

2 Individuals reguesting certification following
revocation shall show sufficient evidence of compliance with
any conditionsimposed in the past disciplinary action aswell as
providing evidence of qualifications for certification as if the
individual had never been licensed in Utah or any other state.

(3) Individuas requesting certification following denial
shall show sufficient evidence of completion of arehabilitation
or remediation program, if applicable.

R686-100-20. Reinstatement Hearing Procedur es.

A. Theindividual seeking reinstatement of hislicenseshall
be the petitioner.

B. The petitioner shall have the responsibility of
presenting the background of the case.

C. Thepetitioner shall present documentation or evidence
that supports reinstatement.

D. The respondent (the State) shall present any evidence
or documentation that would not support reinstatement.

E. Other evidence or witnesses shall be presented
consistent with R686-100-14.

F. The appointed hearing officer shall rule on other
procedural issuesin areinstatement hearing in atimely manner
asthey arise.

R686-100-21. Temporary Suspension of Certification
Pending a Hearing.

A. If the Executive Secretary determines, after affording
respondent an opportunity to discuss all egations of misconduct,
that reasonable cause exists to believe that the charges will be
proven to be correct and that permitting the respondent to retain
certification prior to hearing would create unnecessary and
unreasonable risks for children, then the Executive Secretary
may order immediate suspension of the respondent’s license
pending final Board action.

B. Evidence of the temporary suspension may not be
introduced at the hearing.

C. Notice of the temporary suspension shall be provided
to other states under R277-514.

KEY: teacher certification, conduct*, hearings*
April 3, 2000 53A-6-306(1)(a)
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R708. Public Safety, Driver License.

R708-20. Motor Vehicle Accident Prevention Course
Standards.

R708-20-1. Authority and Purpose.

Section 31A-19a-211 providesfor an appropriatereduction
of automobile insurance premiums for persons 55 years of age
or older who successfully complete a motor vehicle accident
prevention course.

The purpose of this rule is to establish procedures and
standardsfor agencies or organi zationswho may conduct motor
vehicle accident prevention courses as prescribed by this
section.

R708-20-2. Definitions.

"Course" means a motor vehicle accident prevention
course.

"Department” means the Department of Public Safety.

"Instructor” meansanindividual who hasbeen approved by
the course sponsor for the purpose of conducting an approved
motor vehicle accident prevention course.

"Sponsor" means an organization or agency that conducts
amotor vehicle accident prevention course.

R708-20-3. Motor Vehicle Accident Cour seApplication For
Approval.

Each sponsor who proposes to offer acourseto the public
for insurance reduction must submit acompl eted application to
the department for approval on a form approved by the
department.

A sponsor may file an application for approval at any time.

In order to be approved, a sponsor must comply with the
following requirements:

1. The course must provide for a minimum of four hours
classroom instruction which must be compl eted within a30-day
period from the date of enrollment.

2. The course curriculum shall include, but is not limited
to, the following subjects:

a How impairment of visual and audio perception affects
driving performance and how to compensate for that
impairment.

b. The effects of fatigue, medications, and alcohol on
driving performance, when experienced aloneor in combination,
and precautionary measures to prevent or offset ill effects.

c. Updates on rules of the road and equipment, including
but not limited to, safety belts and safe, efficient driving
techniques under present day road and traffic conditions.

d. How to plan travel time and select routesfor safety and
efficiency.

e. How to makecrucia decisionsin dangerous, hazardous,
and unforeseen situations.

f. Theeffects of physiologica and physical problems that
increase with age, their impact on driving, and how to
compensate for these impairments, if possible.

3. Providethedepartment with all materials, manuals, and
curriculum used in the course.

4. Provideaninstructor preparation coursetoall instructor
candidates. Only instructors who have completed this course
may be employed by the sponsor.

5. Provide research documentation showing evidence of

the effectiveness of the course. In the case of a course being
new and having no documentation, evidence shall be submitted
to the department when it becomes available.

6. Provide an address and telephone number where the
course will be given and which may be disseminated to the
public.

7. Designate an individual as representative of the course
sponsor who is responsible for liaison with the department and
include the representative’s address and telephone number.

Course approval shall bevalid for oneyear. At theend of
one year a sponsor may make a renewal application on aform
approved by the department. When approva is given, a
certificate will beissued by the department to the sponsor upon
approval of the course.

R708-20-4. Withdrawal or Denial of Approval.

Approval to conduct acourse may bedenied or withdrawn
if itisdetermined by the department that a sponsor hasfailed to
comply with any provisions of Section 31A-19a-211 or this
rule.

R708-20-5. Monitoring of Course.

Thesponsor will allow and cooperatewith thedepartment’s
monitoring of any curriculum or course instruction conducted
for insurancereductionincluding thescheduling of on-sitevisits
by department representatives to perform audits of course
records, course curriculum, course instruction and the
inspection of classroomfacilities, in order to assure compliance
of standards as prescribed by thisrule.

KEY: motor vehicles, accident prevention
January 2, 1997
Notice of Continuation November 13, 1996

31A-19a-211
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R746. Public Service Commission, Administration.
R746-405. Filing of Tariffsfor Gas, Electric, Telephone, and
Water Utilities.

R746-405-1. General Provisions.

A. Scope--The following rules for electricity, gas,
telephone, and water utilities are designed to provide for:

1. the general form and construction of tariffs required by
law to be filed with the Commission and open for public
inspection,

2. the proceduresfor filing and publishing tariffsin Utah,
and

3. the particular circumstances and procedures under
which utilities may depart from their filed and effective tariffs.

B. Applicability--Theserulesapply to and govern utilities
of the classes herein named, whether they begin service before
or after the effective date of these rules, but they shall not affect
aright or duty arising out of an existing rule or order in conflict
herewith. Therulesapply only to new tariff filings, and do not
requirethemodification of tariffswhich are effective onthe date
the rules are adopted. Each utility shall have on file with the
Commission its current tariff. Each utility shall abide by the
tariff as filed and approved by the Commission. The
Commission at any timemay direct utilitiesto makerevisionsor
filings of their tariffs or a part thereof to bring them into
compliance.

C. Définitions--

1. "Commission" meansthePublic Service Commission of
Utah.

2. "Effective Date" means the date on which the rates,
charges, rules and classifications stated in the tariff sheetsfirst
become effective, except asotherwise provided by statute. This
date, in accordance with the statutory notice period, shall not be
less than the 30th calendar day after the filed date, without the
prior approval of theCommission. Unlessotherwiseauthorized,
rates shall be made effective for service rendered on or after the
effective date.

3. "Filed Date" of tariff sheets submitted to the
Commission for filing is the date the tariff sheets are date-
stamped at the Commission’s Salt Lake City office.

4. "Tariff" means the entire body of rates, tolls, rentals,
charges classifications and rules collectively enforced by the
utility, although the book or volumes incorporating the same
may consist of one or more sheets applicableto distinct service
classifications.

5. "Tariff Sheet" meanstheindividua sheetsof thevolume
constituting the entire tariff of a utility and includes the title
page, preliminary statement, table of contents, service area
maps, rates schedules and rules.

6. "Utility" means a gas, electric, telecommunications,
water or heat corporation as defined in Section 54-2-1.

D. Separate Utility Services--

1. Utilities engaged in rendering two or more classes of
utility services, such as both gas and electric services, shal file
with the Commission a separate tariff covering each class of
utility service rendered.

2. Utilities planning to jointly provide utility service shall
designate one utility to file ajoint tariff for the service with the
other utility or utilitiesfiling aconcurrence with thejoint tariff.

E. Withdrawal of Service--No utility of a class specified

herein shall, without prior approval of the Commission,
withdraw from public service entirely or in any portion of the
territory served.

R746-405-2. Format and Construction of Tariffs.

A. Format--Tariffsshall bein loose-leaf form for binding
in a stiff-backed book or books as required and consist of parts
or subdivisions arranged in order set forth as follows:

1. Title:

"TARIFF"

Applicableto

Kind of

SERVICE

NAME OF UTILITY

2. Table of Contents: a complete index of numbers and
titles of effective sheets listed in the order in which the tariff
sheets are arranged in the tariff book. Table of contents sheets
shall bear sheet numbers and be in the form set forth in
Subsection R746-405-2(C).

3. Preliminary statement: a brief description of the
territory served, types and classes or service rendered and
general conditions under which the service is rendered.
Preliminary sheets shall bear sheet numbers and be in the form
set forth in Subsection R746-405-2(C). The preliminary
statement shall clearly define the symbols used in the tariffs.
For example:

a "C" to signify changed listing, rule or condition which
may affect rates or charges;

b. "D" to signify discontinued material, including listing,
rate, rule or condition;

c. "I" to signify increase;

d. "L" to signify material relocated from or to another part
of the tariff schedules with no change in text, rate, rule or
condition;

e. "N" to signify new material including listing, rate, rule
or condition;

f. "R" to signify reduction;

g. "T" to signify changein wording of text but no change
in rate, rule or condition.

4. Serviceareamaps:. mapsfor telecommunication utilities
shall clearly indicate the boundaries of the service area, the
principal streets, other main identifying features therein, the
general location of the service areain relation to nearby cities,
major highways or other well-known reference points and the
relation between service area boundaries and map references.
Service area maps shall be approximately 8-1/2 x 11 inchesin
size, or folded to that size in order to fit within the borders of
the space provided on tariff sheets. Maps for gas, water and
dectric utilities shall clearly indicate the boundaries of the
service area.

B. Tariff Books--

1. Utilities shall constantly maintain their presently
effective tariff at each business office open to the public.

2. Utilities shall remove canceled tariff sheets from their
currently effective tariffs. Utilities shall permanently retain a
file of canceled tariff sheets.

C. Construction of Tariffsfor Filing--

1. The loose-leaf sheets used in tariffs shall be of paper
stock not less than 16 Ib. bond or of equal durability and 8-1/2
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x 11 inches in size. Tariffs may be printed, typewritten or
mimeographed or other similar process. Tariffs may not be
hand-written. One side of a sheet only may be used and a
binding margin of at least 1-1/8 inches at the left of the sheet.

a The tariff sheets of each utility shall provide the
following information:

i. the name of the utility;

ii. the sheet, or page number, along with information to
designate whether it is the first version of the sheet or whether
the sheet hasbeen revised sinceit wasoriginally issued. Sheets
shall be numbered consecutively;

iii. the number of the advice letter with which the sheet is
submitted to the Commission or the docket number if the sheet
is filed in accordance with a report and order of the
Commission;

iv. information to indicate the date the sheet wasfiled with
the Commission and the date the sheet became effective.

2. Tariffs shall include the following information and as
nearly as possible in the following order:

a schedule number or other designation;

b. classof service, such as business or residential;

c. character of applicability, such as heating, lighting or
power, or individual and party-line service;

d. territory to which the tariff applies;

e. rates, in tabular form if practicable;

f. special conditions, limitations, qualifications and
restrictions. The conditionsshall bebrief and clearly worded to
cover all special conditions of the rate. Amounts subject to
refund shall be specified.

3. If arate schedule or aruleis carried forward from one
sheet to another, the word "Continued" shall be shown.

D. Submission of Tariff Sheets and Advice Letters--

1. Tariff sheets shall be transmitted by an advice letter or
in response to aCommission order. A revised table of contents
sheet shall be transmitted with each proposed tariff change, if
the change requires alteration of the table of contents.

2. Ten copiesof each submission of adviceletter and tariff
sheets shall be filed with the Commission. One copy of the
tariff sheets bearing the "Filed Date" and "Effective Date" shall
be returned to the utility to constitute the utility’s officia file
copy.

3. Advice letters shall include the following:

a. sheet numbers and titles of the tariff sheets being filed,
together with the sheet numbers of the sheets being canceled;

b. essential information as to the reasons for the filing;

c. dateson which thetariff sheetsare proposed to become
effective;

d. increases or decreases, more or less restrictive
conditions, or withdrawals;

e. inthecaseof anincrease authorized by the Commission,
reference to the report and order authorizing the increase and
docket number;

f. if thefiling coversanew service not previously offered
or rendered, an explanation of the general effect of the filing,
including a statement asto whether present rates or chargeswill
be affected, or service withdrawn from a previous user and
advice whether the proposed rates are cost-based;

g. a statement that the tariff sheets proposed do not
congtitute a violation of state law or Commission rule. The

filing of proposed tariff sheets shall of itself constitute the
representation of thefiling utility that it, in good faith, believes
the proposed sheets or revised sheets to be consistent with
applicable statutes, rules and orders. The Commission may,
after hearing, impose sanctions for aviolation hereof.

4. If authorized to file anotice that the effective tariff of a
previous owner for the same service area is being adopted, the
notice of adoption shall be submitted in the form of an advice
letter.

5. Advice letters shall be numbered annualy and
chronologically. Thefirst two digitsrepresent theyear followed
by a hyphen and two or more digits, beginning with 01, as
submitted by autility for class of utility service rendered.

6. If achangeis proposed on atariff sheet, attention shall
be directed to the change by an appropriate character along the
right-hand margin of thetariff sheet using the symbols set forth
in the preliminary statement.

7. At the time of making a tariff filing with the
Commission, the utility shall furnish a copy of the advice letter
and a copy of each related tariff sheet to interested parties
having requested notification.

8. If the suspension islifted by order of the Commission,
thefiling shall beresubmitted under anew adviceletter number.
If the suspension is made permanent by the Commission, the
advice letter number shall not be used again.

E. Approval of Filed Tariff Sheets--

1. Utility tariffs may not increase rates, charges or
conditions, change classifications which result in increases in
rates and charges or make changeswhich result in lesser service
or morerestrictive conditions at the samerate or charge, unless
ashowing has been made before and afinding has been made by
the Commission that theincreasesor changesarejustified. This
requirement does not apply to electrical or telephone
cooperatives in compliance with Section 54-7-12(6), or by
telecommunications utilities with less than 5,000 subscribers
access lines in compliance with Section 54-7-12(7).

2. New tariff sheets covering a service or commodity not
previously furnished or supplied, or revised tariff sheets, not
increasing, or increasing pursuant to Commission order, arate,
toll, rental or charge, may be filed by the advice letter. Tariff
sheets, unlessotherwiseauthorized by the Commission either on
complaint or onitsown motion, shall become effective after not
less than 30 calendar days after the filed date.

3. Upon applicationin theadviceletter and for good cause
shown, the Commission may authorize tariff sheets to become
effective on aday before the end of the 30 day notice period.

4. The Commission may reject tariff sheets that do not
conform to these rules, which have alterations on the face
thereof or contain errors, or for other reasonsasthe Commission
determines. Copies of rejected tariff sheets and accompanying
advice letter shal be stamped "Sheet Rejected" in the
appropriate places. The Commission shall return one copy of
therejected sheetsto the utility, with aletter stating the reasons
for itsrejection. Rejected tariff sheets shall be retained in the
utility's file of canceled and superseded sheets. Advice letter
numbers of rejected filings shall not be reused.

F. Public Inspection of Tariffs-

1. Utilities shall maintain, open for public inspection at
their main office, acopy of the compl ete tariff and adviceletters



UAC (Asof May 1, 2000) Printed: May 4, 2000 Page 191

filed with the Commission. Utilities shall maintain, open for
public inspection, copies of their effective tariffs applicable
within the territories served by the offices.

2. Utilitiesshall post in aconspicuous placein their major
manned business office, anotice to the effect that copies of the
schedule of applicableratesin the territory are on file and may
be inspected by anyone desiring to do so.

G. ContractsAuthorized by Tariff--Tariff sheetsexpressly
providing that awritten contract shall be executed by acustomer
as a condition to the receipt of service, relating either to the
quantity or duration of service or the installation of equipment,
the contract need not be filed with the Commission. A copy of
the general form of contract to be used in each case shall befiled
with the tariff as provided in these rules.

This contract shall be subject to changes or modifications
by the Commission.

KEY: rules, procedure, public utilities, tariffs, utility

regulation

1987 54-3-2

Notice of Continuation April 3, 1998 54-3-3
54-3-4
54-4-1
54-4-4

54-7-12
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R912. Transportation, Motor Carrier, Portsof Entry.
R912-76. Single Tire Configuration.
R912-76-1. Purpose.

Theuseof singletireson heavy vehicleshasbeenindicated
to be one of the factors damaging to pavements, in the form of
increased fatigue and rutting. Rutting has been shown to have
increased dramatically in recent years. Significant pavement
rutting can result in an unsafe condition to the traveling public,
and is very costly to correct, the Transportation Commission
findsit in the best interest of the safety and convenience of the
traveling public to limit and discourage the use of singletiresin
Utah.

R912-76-2. Authority.
Sections 72-1-102, 72-7-404, 72-7-406, 72-1-201.

R912-76-3. Provisions.

1. Tire loading on vehicles requiring an overweight or
oversize permit shall not exceed 500 pounds per inch of tire
width for tires eleven inches wide and greater, and 450 pounds
per inch of tire width for tires less than eleven inches wide, as
designated by the tire manufacturer on the sidewall of thetire.
Singleaxleloading shall not exceed 20,000 pounds, and tandem
axle loading shall not exceed 34,000 pounds.

2. The use of single tires on any combination vehicle
requiring an overweight or oversize permit shall not be allowed
on single axles. A single axle is defined as one having more
than eight feet between it and the nearest axle or group of axles
on the vehicle.

3. Tireloading on permitted vehicles shall not exceed 600
pounds per inch of tire width as designated by the tire
manufacturer on the sidewall.

D. Non-divisible loads may be exempt from these
restrictions upon written approval from the Department.

E. No wheel on steering or castering axles shall exceed
600 pounds per inch of tire width.

F. In no case shdl any tire loading exceed the tire
manufacturer maximum load rating (existing Federal
requirement).

G. Studiespresently underway on the safety and pavement
damage done by single tires may lead to modifications to this
rulein the near future. This may lead to thetotal elimination or
expanded use of single tires on other than steering or castering

axles.

KEY: tires

1993 72-1-102
Notice of Continuation September 29, 1997 72-7-404

72-7-406
72-1-201
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R994. Workforce Services, Workforce Information and
Payment Services.

R994-204. Included Employment.

R994-204-201. General Definition.

The objective of Subsection 35A-4-204(2) is to explain
when employment is covered under Utah law if an individual
worked for one employer in more than one state.
Unemployment insurance programs in al states use the
parameters established in Section 35A-4-204.

R994-204-202. ServicelsLocalized in this State.

The service is considered to be localized in Utah if it is
performed entirely within Utah. The serviceisalso considered
to belocalized in Utah if performed both inside and outside of
Utah, but the service outside of Utah isincidental to the service
in Utah. Theserviceisincidental if itistemporary or transitory
in nature or consists of isolated transactions. The intent of the
employer and employee will be used to determine whether the
serviceisincidental to the service performed in Utah.

R994-204-203. ServicelsNot Localized in Any State.

(1) If the serviceisnot localized in any state but some of
the service is performed by the individual in Utah, the entire
service is covered in Utah if one of the following conditions
apply:

(8) The Base of Operationsisin Utah.

Theindividual’s base of operationsisin Utah. The "base
of operations" isthe place from which the employee starts work
and to which he customarily returns for instructions from his
employer, communications from customers, to replenish stocks
or materials, to repair equipment or to perform any other
function necessary in his trade or profession. The base of
operations may be an individual’s residence.

(b) The Place from Which Service is Controlled or
Directed isin Utah.

If the individual has no base of operations or he does not
perform any servicein the state in which the base of operations
is located, it is necessary to determine if any service is
performed in the state from which the service is controlled or
directed. The place from which the service is controlled or
directed is the place at which the basic authority exists rather
than the place at which a manager or foreman supervises the
service.

(c) The Place of Residenceisin Utah.

If the conditions in paragraphs a or b do not apply, it is
necessary to apply the test of residence. Under this test, the
serviceis covered in Utah provided theindividual livesin Utah
and performs some of his servicesin Utah.

(2) If the conditions listed above do not apply, the
employer may elect to cover al of theindividual'sservicein one
state. This election must be made under the provisions for
reciprocal coverage arrangements Section 35A-4-106.

R994-204-204. Outside Commissioned Salesmen Included.

(1) Genera Definition.

Under certain conditions described in Subsection 35A-4-
204(2)(a)(i), servicesperformed by anindividual arein covered
employment, even though they would otherwise be excluded
under Subsection 35A-4-204(2)(i)(i)(B), the "outside

commissioned salesman exclusion.”

(2) Traveling or City Salesmen.

Services performed by salesmen excluded under
Subsection 35A-4-204(2)(i)(i)(B) are considered to be in
covered employment if ALL of thefollowing conditions apply:

(8 The Salesman is Engaged on a Full-Time Basis.

A traveling or city salesman will be presumed to be
engaged on afull-time basisin any quarter in which he devotes
80 percent or more of his working time and attention to the
solicitation of orders for one principal. For example, an
individual who works only 20 hours a week and spends 80
percent or more of that time working for one principal is
engaged on afull time basis.

(b) The Salesman Solicits Orders From Wholesalers,
Retailers, Contractors or Operators of Hotels and Restaurants.

The salesman must solicit orders from certain types of
customers. Generally, the following types of customers are not
included: manufacturers, schools, hospitals, churches,
institutions, municipalities and state and federal governments.
However, aclearly identifiable and separate business carried on
through aunit of the school’s or hospital’s organization such as
a bookstore or gift shop WOULD BE included as a "retailer.”
The salesman must solicit orders from the following types of
customers:

(i) Wholesders. Those who buy merchandise in
comparatively large quantities and sell such merchandise in
smaller quantitiesto jobbers, retailers, for the purpose of resale.

(i) Retailers. Those who sell merchandise to the ultimate
consumers.

(ili) Contractors. Those who, for afixed price, undertake
the performance of work on an independent basis, such as
construction contractors and certain service organizations.
These include, among others, dectrical, plumbing, painting,
building, window washing and delivery service contractors.

(iv) Operators of hotels, restaurants or other similar
establishments. The phrase"other similar establishments” refers
solely to establishments similar to hotels and restaurants and
usually is limited to establishments whose primary function is
the furnishing of food and/or lodging.

(c) The Saesman Takes Orders for Merchandise for
Resale or Supplies Used in Business.

The orders the salesman is soliciting must be for
merchandise for resale or supplies for use in the customer’s
business.

(i) Merchandisefor resale. Thisincludesgoods, waresand
commodities which ordinarily are the objects of trade and
commerce and which are purchased for resale. Thisterm refers
specificaly to tangible materials which do not lose their
identities between the time of purchase and the time of resale.

(i) Suppliesfor usein the customer’s business operations.
This means principally articles consumed in conducting or
promoting the customers businesses. Generaly the term
"supplies’ includes al tangible items which are not
"merchandisefor resale" or capital items. Servicessuch asradio
time, advertising space, etc., areintangibleitemsand not within
the definition. However, calendars, advertising novelties, etc.,
used by the advertiser in his business constitute "supplies.”

(d) The Saesman Meets the Following Additional
Requirements.
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(i) The contract of service contemplatesthat substantially
al of the services are to be performed personaly by the
individual. This means that the services to which the contract
relates will not be delegated to any other person by the
individual who undertakes under the contract to perform such
services; and

(if) Theindividual does not have asubstantial investment
in facilities used in connection with the performance of his
services. Thefacilitiesinclude equipment and premisesavail able
for the work but does not include such tools and egquipment or
clothing as are commonly provided by employees; and

(iif) Theservicesare part of acontinuing relationship with
the person for whom the services are performed.

R994-204-205. Domestic Service Included in Employment.

(1) Genera Definition.

Section 35A-4-204(2)(k) shows when domestic services,
which are exempt under Subsection 35A-4-205(1)(f), become
subject employment.

(2) $1000in aCalendar Quarter.

Domestic service is in employment if performed after
December 31, 1977, in a private home, local college club or
local chapter of acollege fraternity or sorority for aperson who
paid cash remuneration of $1000 or more in a calendar quarter
in the current calendar year or the preceding calendar year.

(3) All Remuneration is Reportable.

Oncethe$1000 cashtestismet, all remunerationincluding
cash and noncash payments such as board and room are
reportable as wages.

R994-204-301.
Definition.

Inorder for apersonal serviceto beexcluded under Section
35A-4-204(3) of the Act, the service must be performed by an
individual who is customarily engaged in an independently
established trade, occupation, profession, or business of the
same nature as the services performed, and the individua
providing the services must be free from the control and
direction of the employer with respect to that service. Those
individualswhowish to beclassified asindependent contractors
must clearly establish their status asindependent contractors by
taking affirmative steps that indicate an informed business
decision has been made.

Independent Contractor - General

R994-204-302. Procedure.

(1) Section 35A-4-204(3) of the Act requiresthe employer
to establish the excluded nature of the services "to the
satisfaction of the Division".

(2) If the issue of an individual’s status arises out of a
clam for benefits, and there has been no prior status
determination or declaratory order, adetermination will bemade
on the basis of the best information available.

(3) If the issue of the status of an individual or class of
workers arises out of an audit or request for declaratory order
and there is no claim for benefits, the Department shall
determinethe status on the basisof theinformation presented by
the employer, the individual, or such other information as the
Department may gather through audit or investigation. An
individual who is found to be an independent contractor by

reason of an audit or declaratory order isnot permitted to waive
any right to unemployment benefits by filing awritten consent
to the determination pursuant to Section 63-46b-21(3)(b) while
the service relationship with the employer continues. Such
written consent isin violation of Section 35A-4-103(1)(c)(ii) of
the Employment Security Act.

(4) If the issue of an individua’s status arises out of a
claimfor benefitsand there has been aprior audit determination
or declaratory order determining that the individua or class of
workers to which the individual belongs to be independent
contractors, the Department will issueamonetary determination
excluding the claimant’s earnings as an independent contractor.
The claimant has ten (10) days to protest the determination.

R994-204-303. Factors for Determining Independent
Contractor Status.

(1) Services will be excluded under Section 35-4-312 if
the service arrangement meets the requirements of that section
of the Act and thisrule. Special scrutiny of thefactsisrequired
to assure that the form of a service arrangement does not
obscure the substance of the arrangement; that is, whether the
individual is independently established in a like trade,
occupation, profession or business and is free from control and
direction. The factors listed in subsections 303(2)b) and
303(3)(b) of this section are exclusive, but areintended only as
aids in the analysis of the facts of each case. The degree of
importance of each factor varies depending on the occupation
and thefactual context in whichthe serviceisperformed. Some
factors do not apply to certain occupations and, therefore,
should not be given any weight.

(2) Independently Established.

(& Anindividua will be considered customarily engaged
in an independently established trade, occupation, profession,
or business if the individual is, at the time the service is
performed, regularly engagedin atrade, occupation, profession,
or business of the same nature asthe service performed, and the
trade, occupation, profession, or business is established
independently of the alleged employer. In other words, an
independently established trade, occupation, profession, or
business is created and exists apart from a relationship with a
particular employer and does not depend on arel ationship with
any one employer for its continued existence.

(b) The following factors, if applicable, will be used as
aids in determining whether an individua is customarily
engaged in an independently established trade or business:

(i) Separate Placeof Business. Theindividua hashisown
place of business separate from that of the employer.

(i) Toolsand Equipment. Theindividua hasasubstantial
investment in the tools, equipment, or facilities customarily
required to perform the services. "Tools of the trade" such as
those used by carpenters, mechanics, and other trades or crafts,
do not necessarily demonstrate independence.

(iii) Other Clients. The individua regularly performs
services of the same nature for other customersor clientsand is
not required to work full time for the employer.

(iv) PROFIT ORLOSS. Theindividua isinapositionto
realize a profit or loss through his independently established
business activity.

(v) Advertising. Theindividual advertises his servicesin



UAC (Asof May 1, 2000)

Printed: May 4, 2000

Page 195

telephone directories, newspapers, magazines, or by other
methods clearly demonstrating that he holds himself out to the
public to perform the services.

(vi) Licenses. Theindividual has obtained any required
and customary business and trade or professional licenses.

(vii) Business Tax Forms. The individual files self-
employment and other business tax forms required by the
Internal Revenue Service and other tax agencies.

(c) If an employer proves to the satisfaction of the
department that the individua is customarily engaged in an
independently established trade, occupation, profession or
business of the same nature asthe servicein question, therewill
be arebuttable presumption that the employer did not have the
right of or exercise direction or control over the service.

(3) Control and Direction.

(8 When an employer retains the right to control and
direct the performance of aservice, or actually exercises control
and direction over theindividua who performsthe service, not
only asto the result to be accomplished by the work but also as
to the manner and means by which that result is to be
accomplished, theindividual isan employee of theemployer for
the purposes of the Act.

(b) The following factors, if applicable, will be used as
aids in determining whether an employer has the right of or
exercisescontrol and direction over the serviceof anindividual:

(i) Instructions. An individual who isrequired to comply
with other persons’ instructions about how the serviceisto be
performed is ordinarily an employee. This factor is present if
the employer for whom the serviceis performed hastheright to
require compliance with the instructions.

(if) Training. Training an individual by requiring an
experienced person to work with the individual, by
corresponding with the individual, by requiring the individual
to attend meetings, or by using other methods, indicatesthat the
employer for whom the serviceis performed expectsthe service
to be performed in a particular method or manner.

(iii) Pace or Sequence. A requirement that the service
must be provided at a pace or ordered sequence of duties
imposed by the employer indicates control or direction, but the
coordinating and scheduling of the services of more than one
service provider does not.

(iv) Work on Employer’sPremises. A requirement that the
service be performed on the employer's premises generally
indicates that the employer for whom the service is performed
has retained a right to supervise and oversee the manner in
whichtheserviceisperformed, especidly if theservicecould be
performed el sewhere.

(v) Personal Service. A requirement that the service must
be performed personally and may not be assigned to others
generally indicates the right to control or direct the manner in
which the work is performed.

(vi) Continuous Relationship. A continuous service
relationship between the individual and the employer indicates
that an employer-employee relationship exists. A continuous
relationship may exist where work is performed regularly or at
frequently recurring athough irregular intervals. A continuous
relationship generally does not exist where the individual is
contracted to complete specificaly identified projects, even
though the service relationship may extend over a significant

period of time.

(vii) Set Hours of Work. The establishment of set hours
of work by the employer, or arequirement that the individual
must work full-time, indicates control.

(viii) Method of Payment. Payment by the hour, week, or
month generally points to an employer-employee rel ationship,
provided that this method of payment is not just a convenient
way of paying progress billings as part of afixed price agreed
upon as the cost of ajob.

R994-204-401. Safe Haven - General Definition.

The Administrative Procedures Act, Section 63-46B-21,
permits any person to request that the Department issue a
declaratory order determining the applicability of the
Employment Security Act, a Commission rule, or order, to
specific circumstances. Specifically, an employer may request
adeclaratory order determining thestatus of workers; that is, are
they employees or independent contractors. Declaratory orders
and audit findingsdetermineonly whether theemployer isliable
to pay contributions on wages paid to the workersin question.
The "safe haven" provision provides a means by which the
employer may rely on official determination of the Department
pertaining to the applicability of Section 35A-4-204(3) of the
Act. The provision alows the employer to obtain an official
determination for contributions purposes, while preserving the
worker’s right to challenge that determination a& a more
appropriate time, when the work relationship has ended and a
claim for benefits has been filed.

R994-204-402. Procedure.

(1) If the issue of the status of an individua or class of
workers arises out of an audit or request for declaratory order
and there is no claim for benefits pending at the time, the
Department shall determine the status on the basis of the
information presented by the employer, the individual, or such
other information as the Department may gather through audit
or investigation.

(2) Anindividua whose statusis determined as aresult of
an audit or declaratory order shall not be permitted to file a
written consent to the determination pursuant to Section 63-
46B-21(3)(b) while the service relationship with the employer
continues, and the Department will consider such a consent to
be in violation of Section 35A-4-103(1)(c)(ii) of the
Employment Security Act.

(3)(i) If theissue of an individual’s status arises out of a
claimfor benefitsand there has been aprior audit determination
or declaratory order determining the status of theindividual or
a class of workers to which the individual belonged, the
Department will issue a notice as part of the monetary
determination, denying use of the individua'’s independent
contractor earnings as wage credits for the base period, on the
basis of the prior status determination. The individua may file
awritten protest of the determination within 10 days after the
local office has notified him of the determination. Any protest
will be referred to Central Office Claimsfor review.

(ii) Upon receipt of aprotest filed under Section 402(3)(i),
the Department will review the status of the individual. On the
basis of its review, the Department may affirm the origina
determination or issue a new determination if there has been a
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change of factsin thework relationship. Either theindividual or
the employer may appeal the Department’s decision.

R994-204-403. Employer Reliance on Official
Deter mination.

When an employer receives a declaratory order or other
official determination concluding that a worker or class of
workers appearsto be customarily engaged in an independently
established trade, occupation, profession or businessof thesame
nature as that involved in the contract of hire, and is free from
the control and direction of the employer, the employer shall
have no liability to pay unemployment contributions on
compensation paid to the worker, except as provided in Section
404 of thisrule.

R994-204-404. Effect of New Determination on Employer.

If a new determination by the Department, an
Administrative Law Judge, or the Board of Review holds that
the status of an individual or class of workers to which the
individual belonged is that of employee for purposes of the
Employment Security Act, the employer shall be liable to pay
unemployment contributionson all wages paid to workersinthe
class to which the individual belonged, from the beginning of
the calendar quarter in which the new determination ismade. In
addition, the employer shall also be liable to pay contributions
on any wages used by a claimant for purposes of establishing
any claim for benefits affected by the new determination.

KEY: unemployment compensation, employment tests,
independent contractor*

November 18, 1996 35A-4-204
Notice of Continuation April 4, 2000
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R994. Workforce Services, Workforce Information and
Payment Services.

R994-205. Exempt Employment.

R994-205-101f. Domestic Service Excluded.

(1) Genera Definition.

Subsection R994-205-101f defines domestic services
which are exempt under the Act, provided they are not included
under Subsection 35A-4-204(2)(K).

(2) Domestic Service.

(8 Services Which Are Domestic Services.

Domestic services include services of a household nature
in or about a private home, local college club, or local chapter
of a college fraternity or sorority, performed by individuals
including: cooks, maids, baby-sitters, handymen, gardeners, and
chauffeurs of automobiles for family use. In order to be
exempted, the domestic services must be performed by an
individual in or about the private home, local college club, or
local chapter of a college fraternity or sorority of the person
employing him.

(b) Services Which are Not Domestic Services.

Some exampl esof serviceswhich are not domestic services
aresecretarial servicesperformedinaprivate homeand services
in relation to remodeling or building a private home, local
college club, or local chapter of a college fraternity or sorority.

(3) Private Home.

A private homeis a fixed place of abode of an individual
or family; this may include a dwelling unit in an apartment
building or hotel.

(4) Locd College Club or Local Chapter of a College
Fraternity or Sorority.

A local college club does not include an alumni club or
chapter.

(5) Services Not Exempt.

Services of a household nature if performed in or about
rooming or boarding houses, hotels, hospitals, commercial
offices or for home-owner's associations are not exempt.
Services not of a household nature, regardless of where
performed, are not exempt.

R994-205-102h. Exempted Service: Family Service.

(1) Genera Definition.

Family service is exempt under the Act only if arequired
family rel ationship existsbetween theempl oyeeand all partners.
Services performed in the employ of a corporation are not
exempt.

(2) Family Relationship Requirement.

(a) Oneof thefollowing relationships must exist for family
service to be exempt:

(i) anindividual employed by his or her spouse,

(ii) aparent employed by hisor her son or daughter,

(iii) achild under the age of 21 employed by his or her
parent regardless of his marital status.

(b) In the parent-child employment situation, the exempt
family relationship is met even if the child is an adopted child,
stepchild, or foster child; the foster child, however, must be
living with the foster parent.

(3) Examplesof Family Relationships Which Are or Are
Not Exempt.

A required family relationship, not necessarily the same

relationship, must exist between theempl oyeeand each member
of the employing unit. Examples are:

(8 A womanwho isemployed by apartnership composed
of her husband and her son is exempt from "employment.”

(b) A woman who isemployed by apartnership composed
of her husband and his brother is not exempt from
"employment" becausetherequired family rel ationship between
the woman and her brother-in-law does not exist.

(c) A manwho isemployed by apartnership composed of
his wife and his son-in-law is not exempt from "employment"
because the required family relationship between the man and
his son-in-law does not exist.

R994-205-103j. Exempted Service: Casual Labor.

(1) Genera Definition.

Casua labor isexempt under the Act only if itisnot in the
course of the employing unit's trade or business. Casual labor
does not apply to domestic service exempt under Subsection
35A-4-205(1)(f).

(2) Casual Labor.

Services performed by an individual for an employing unit
is casua labor unless:

(a) cash remuneration for such serviceis$50 or morein a
calendar quarter; and

(b) theindividua performs such service on each of 24
daysduring the calendar quarter or 24 daysduring the preceding
calendar quarter.

(3) Not in the Course of the Employing Unit's Trade or
Business.

Services"not in the course of the employing unit'strade or
business" include services that do not promote or advance the
tradeor business; for exampl e, servicesperformedin connection
with the employer’s hobby or repairs to the employer’s private
home. Casual labor performed by an individual for a property
owner in regard to building or remodeling the owner's homeis
exempt under Subsection 35A-4-205(1)(j). Services for a
corporation will always be in the course of business.

R994-205-104n. Exempted Service: Commission I nsurance
Agents.

(1) General Definition.

"Employment" does not include services performed as an
insurance agent if remuneration for such services is solely by
way of commission.

(2) Services Performed as an Insurance Agent.

Services performed by an individual asan insurance agent
are exempt if ALL SUCH services are paid solely by way of
commission. For example, if this individua works for an
insurance company both as an insurance agent and an
accountant, is paid for services as an insurance agent by way of
commission and paid a salary for the accounting services, the
commissions are excluded from employment and the salary for
the accounting services is included. If the payment for al
services including commissions and salary, is for the same pay
period, the "included and excluded service" provision of
Subsection 35A-4-205(2) must be applied.

(3) Solely by Way of Commission.

(@ If any part of the remuneration for services as an
insurance agent isa saary, al of these services are considered
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to be employment and the total remuneration (sadary and
commission) isincluded.

(b) If theindividual performing services as an insurance
agent is guaranteed a minimum salary for any pay period in
which his commissions are |ess than the guaranteed minimum,
hisearnings areincluded when heispaid the guaranteed salary.
In any pay period in which hiscommissions equal or exceed the
guaranteed salary, his earnings are considered to be solely by
way of commission and are excluded.

(c) If theindividual performing services as an insurance
agent is given advances against future commissions and he is
required to repay any advances which exceed the commissions,
the advances against future commissions are considered to be
remuneration solely by way of commission and are excluded.

R994-205-105r. Exempted Service: Real Estate Agents.

(1) Genera Definition.

"Employment" does not include servicesas alicensed real
estate agent if remuneration for such servicesis solely by way of
commission.

(2) Services Performed as aLicensed Real Estate Agent.

Services performed by an individua as a licensed real
estate agent are exempt if ALL services performed are paid
solely by way of commission. For example, if this individual
works for areal estate company both as areal estate agent and
an accountant, is paid for services asareal estate agent by way
of commission and paid asalary for the accounting services, the
commissions are excluded from employment and the salary for
the accounting services is included. If the payment for al
servicesincluding commissions and salary, is for the same pay
period, the "included and excluded service" provision of
Subsection 35A-4-205(2) must be applied.

(3) Solely by Way of Commission.

(& If any part of the remuneration for services as a real
estate agent isasalary, all of these services are considered to be
employment and the total remuneration including salary and
commission isincluded.

(b) If the individual performing services as a real estate
agent is guaranteed a minimum salary for any pay period in
which his commissions are less than the guaranteed minimum,
hisearnings areincluded when heis paid the guaranteed salary.
In any pay period in which hiscommissions equal or exceed the
guaranteed salary, his earnings are considered to be solely by
way of commission and are excluded.

(c) If theindividua performing services as areal estate
agent is given advances against future commissions and he is
required to repay any advances which exceed the commissions,
the advances against future commissions are considered to be
remuneration solely by way of commission and are excluded.

R994-205-201. Included and Excluded Service.

(1) Genera Definition.

When some of an individual’s services performed for the
person employing him during a pay period are included and
someexcluded fromemployment, all theservicesareconsidered
to be included or excluded for that pay period. Whether all the
services are considered to be included or excluded depends on
the time spent in each activity.

(2) Time Spentin aPay Period.

(& 1f 50% or more of an individua’stimein the employ of
a particular person is spent in performing services which
constitute employment, al the services are considered to be
employment.

(b) This50% test must be applied to each pay period. An
individual could haveall services performed by himincludedin
one period and excluded in another.

(3) Employer Must Verify Time Spent.

In order to have al services performed by an individual
excluded, the employer must show to the satisfaction of the
Department that less than 50% of the time spent in any pay
period is for services which constitute employment.

(4) Pay Period.

Subsection 35A-4-205(2) does not apply if there is no
regular pay period, the pay period covers more than 31
consecutive days or there are separate pay periods for the
included and excluded services.

KEY: unemployment compensation, employment tests
1990 35A-4-205
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R994. Workforce Services, Workforce Information and
Payment Services.

R994-206. Agricultural Labor.

R994-206-101. General Definition.

(1) Subsection 35A-4-206 defines the term "agricultural
labor." Generally, agricultural labor isexempt under Subsection
35A-4-205(1)(e) of the Act unless it is covered under
Subsection 35A-4-204(2)(j). Subsection 35A-4-204(2)(j)
covers larger agricultural employers based on wages paid or
number of individuals employed.

(2) Definition of Terms.

The terms used in Section R994-206-101 are defined as
follows:

(8 Agricultural Commodities.

Agricultural commoditiesinclude livestock, bees, poultry,
fur-bearing animals, wildlife and all crops such as fruits, nuts,
vegetables, grains and other commodities grown in the soil or
other growth mediums for use or profit.

(b) Horticultural Commodities.

Horticultural commoditiesareflowersand nursery products
such as sod, fruit trees, shade trees, Christmastrees, ornamental
plants and shrubs.

(c) Raising and Harvesting.

Raisingincludes: planting the seeds, wateringor irrigating,
applying insecticide or fertilizer and otherwise caring for the
commodity prior to harvesting. In regard to livestock, bees,
poultry, fur-bearing animals and wildlife, raising includes:
caring for, feeding, shearing, breeding, training and
management. Harvesting includes: picking, cutting, threshing,
shucking corn, baling hay, and hulling nuts. Horticultura
commodities are harvested when they are made available for
sale.

(d) Farm.

A farmisany place used mainly for raising agricultural or
horticultural commodities such as a ranch, orchard, nursery,
greenhouse or other similar structure.

(3) Agricultural Labor.

"Agricultura labor" means any service performed in any
one of the following:

(8 Onafarm, in the employ of any person in connection
with:

(i) cultivating the soil, which includes plowing, dragging
and fertilizing, or

(i) raising or harvesting any agricultural or horticultural
commodity.

(b) In the employ of the owner or operation of afarm, if
the major part of the service is performed on a farm, in
connection with:

(i) theoperation, management, conservation, improvement,
or maintenance of the farm and its tools and equipment (this
includes clearing land, leveling land, selling agricultural
commodities raised by the operator and services performed by
painters, mechanics, farm supervisors and bookkeepers,
provided theindividual isnot an employee of another firm hired
by the farm operator.); or

(ii) salvaging timber or clearing land of brush or other
debrisleft by ahurricane, storm, flood or other natural disaster.

(c) Inthe employ of any person in connection with:

(i) the production or harvesting of agricultura

commoditiesdefined inthe Federal Agricultural Marketing Act,
Title 7 USC Section 1621 et seq. (These commodities are
limited to crude gum also known asoleoresin, fromaliving tree
and gum spirits of turpentine and gum rosin processed from
crude gum by the original producer of the crude gum.); or

(i) the ginning of cotton; or

(ili) the operation or maintenance of ditches, canals,
reservoirs or water waysif not owned or operated for profit and
used primarily for farming purposes.

(d) In the employ of the operator of a farm or group of
operators of farms who produce more than one-half of the
commodity and perform services with respect to such
commodity in its unmanufactured state in:

(i) handling, planting, drying, packing, packaging,
processing, freezing, grading, or storing the commodity;
however, services performed in connection with commercia
canning or commercial freezing do not constitute agricultural
|abor; or

(if) delivery to storage or to market or to a carrier for
transportation to market of the commodity. However, services
performed in connection with any agricultural or horticultural
commodity after itsdelivery toaterminal market for distribution
for consumption or in connection with the wholesaling and
retailing of the commodity do not constitute agricultural labor.
The selling activity, however, is agricultura when it is
performed on the farm.

(4) Examples of the Application of the Definition of
Agricultural Labor.

(8 Raising and Selling.

Services in connection with raising agricultural or
horticultural commodities are agricultural labor. However, if
this business al so sellsthe commaodity, the selling activity isnot
agricultural 1abor unless performed on the farm.

(b) Agricultural Labor Included and Excluded Services.

If the same individual performs both agricultura and
nonagricultural labor, hisentire servicewill be considered to be
agricultural labor if 50% or more of histimein apay period was
spentinagricultural 1abor. For reference see Subsection 35A-4-
205(2).

(c) Poultry Hatchery.

Poultry hatchery services are agricultural labor provided
they are performed on the farm or in the employ of a farm
operator or group of operators who produced more than one-
half the eggs. Services for a commercia hatchery that is not
part of afarm that raises poultry are not agricultural labor.

(d) Raising Livestock.

Raisinglivestock and rel ated activitiesperformed onafarm
are agricultural labor. Services in connection with livestock
held, cared for and fed in afeed lot over an extended period of
time to make an appreciable weight increase are agricultura
labor. However, operating a stable or stud farm where no
animals are raised is not agricultural labor. Services in
connection with racing horses, using livestock in rodeos,
exhibitinglivestock and traininglivestock for these purposesare
not agricultural labor when not performed onthefarmwherethe
animals were raised.

(e) Forestry, Lumbering and Landscaping.

Servicesperformedinforestry, lumbering and landscaping
are not agricultural labor.
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R994. Workforce Services, Workforce Information and
Payment Services.
R994-315. Centralized New Hire Registry Reporting.
R994-315-101. Authority.

This rule is authorized by 35A-7-101 et seq. Utah Code
Ann. 1953.

R994-315-102. Definitions.

In addition to definitionsincluded in 35A-7-102, thisrule
makes the following definition:

(1) Multi-state Employer: A multi-state employer is
defined as an employer who has employees in two or more
States and who transmits new hire reports magnetically or
electronically.

R994-315-103. Reporting For mats.

Employers may submit information by paper, or by
magnetic tape, cartridge, or diskette. Submittals should not be
duplicated.

(1) Paper

Employers may mail or fax copies of any one of the
following:

(8 the Utah New Hire Registry Reporting Form (form 6)

(b) the employee's W-4 (Employee’'s Withholding
Allowance Certificate), the worksheet portions are not
necessary.

(c) computer printouts or other printed information that
provides all six of the mandatory data elements required by
35A-7-104 (1).

(2) Magnetic Media

Employers may submit their new hire information on
magnetic tape, cartridge, or diskette. Magnetic media must be
submitted according to specifications approved by the
Department.

R994-315-104. Multi-state Employers.

(1) Multi-state employershavetheoptionto report all new
hires to a single state, chosen by the employer, in which the
employer has employees. To exercisethisoption, theemployer
must designate one state for reporting new hires, transmit the
report magnetically or electronically, and notify the Secretary of
Health and Human Servicesin writing.

The letter of request should include the following
information:

(8 Employer Federal ID Number (FEIN).

(b) Any other FEIN’s under which the employer does
business.

(c) Employer Company name, address and telephone
number.

(d) Thestateto whichtheemployer will report all workers.

(e) Alistof statesinwhich theemployer employsworkers.

(f) Name and phone number of person responsible for
providing data.

R994-315-105. Waiver of Penalty for Failureto Report.
(1) Anemployer that failsto report the hiring or re-hiring
of an employee in atimely manner is subject to a civil penalty
of $25 for each such failurein accordance with Section 35A-7-
106. The $25 penalty will be waived if the employer can show

good causefor failureto providetherequired new hirereport(s).
Good cause may be established if the employer was prevented
from filing a new hire report due to circumstances which were
compelling and reasonable or beyond its immediate control.
Payment of the $25 penalty does not relieve the employer from
the responsibility of filing the required new hire report(s).

KEY: new hireregistry
April 21, 2000 35A-7-101 et seq.
42 U.S.C. 654(a) et seg.

Pub. L. No. 104-193



